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DEPOSITED BY THE 
UNITED STATES OF AMERICA 


FOREWORD 


This document was compiled for the purpose of inviting further 
suggestions and comments on the bills H. R. 4497 and H. R. 2516, 
both of the 85th Congress. 

In their present forms both bills would increase from $3,000 to 
$10,000 the amount necessary to give the district courts of the United 
States jurisdiction of civil cases under our Federal laws including 
cases involving diversity of citizenship (28 U.S. C. 1331, 1332). 

In addition, H. R. 4497 would amend the law so as to provide that 
a corporation shall be deemed a citizen of the State in which it has 
its principal place of business as well as of the State of its incorpo- 

‘ation. H. R. 2516 differs from H. R. 4497 in that it would eliminate 
completely corporations as litigants under the diversity of citizenship 
provisions. 

The underlying purpose of the above legislation is to ease the 
current workload of our Federal courts and reduce the tremendous 
backlog of cases which are presently pending on the court calendars. 
While most people who testified at the hearings or submitted state- 
ments are in general agreement as to the need for legislation along 
this line, there are differences of opinion as to the method best suited 
for attaining this end. Since the legislation would have widespread 
effect, the committee felt that, rather than take action at this time, 
a committee document should be compiled, made up of the hearings, 
Government agency reports, and other pertinent data and that such 
document be made available to interested organizations, private as 
well as governmental, so that the views of all concerned may be 
obtained on the proposed legislation during the recess of the present 
Congress. In this way the committee, at the next session of Congress, 
will be in a better position to properly consider the legislation. All 
comments will be carefully considered. 


EMANUEL CELLER, Chairman. 
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JURISDICTION OF FEDERAL COURTS CONCERNING 
DIVERSITY OF CITIZENSHIP 


FRIDAY, JULY 12, 1957 


Howuse or REPRESENTATIVES, 
SupcomMMITree No. 3 OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:30 a. m., in room 
346, Old House Office Building, Hon. Edwin E. Willis (chairman) 
presiding. 

Present: Representatives Edwin E. Willis, Jack B. Brooks, Wil- 
liam M. Tuck, and Arch A Moore, Jr. 

Also present: C. F. Brickfield, counsel. 

Mr. Wiis. The subcommittee will come to order. 

We take up today bill H. R. 2516, introduced by a member of this 
subcommittee, former Governor Tuck, of Virginia; also a bill b 
another member of the subcommittee, Mr. Ashley, H. R. 4497. Both 
deal with jurisdiction of the Federal courts. 

Without objection, the bills will be included in the record at this 
point. 

(The bills referred to follow :) 


[H. R. 2516, 85th Cong., 1st sess.] 


A BILL To amend title 28, United States Code, to provide that the district courts shall 
have jurisdiction of certain civil actions only if the amount in controversy exceeds 
$10,000, and to provide that their jurisdiction based on diversity of citizenship shall 
not extend to actions in which corporations are parties 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That sections 1331 and 1332 of title 28, United 

States Code, are amended to read as follows: 


“§ 1331. Federal question; amount in controversy 


“The district courts shall have original jurisdiction of all civil actions wherein 
the matter in controversy exceeds the sum or value of $10,000, exclusive of interest 
and costs, and arises under the Constitution, laws, or treaties of the United States. 
“$1332. Diversity of citizenship; amount in controversy 

(a) The district courts shall have original jurisdiction of all civil actions 
where the matter in controversy exceeds the sum or value of $10,000, exclusive 
of interest and costs, and is between— 

“(1) individuals who are citizens of different States; 

(2) individuals who are citizens of a State, and foreign states or citizens 
or subjects thereof; and 

“(3) individuals who are citizens of different States and in which foreign 
states or citizens or subjects thereof are additional parties. 

“(b) The word ‘States’, as used in this section, includes the Territories and 
the District of Columbia.” 
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[H. R. 4497, 85th Cong., 1st sess.] 


A BILL To amend sections 1331 and 1332 of title 28, United States Code, relating to the 
amount in controversy, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1331 of title 28 of the United 
States Code is amended to read as follows: 

“$ 1331. Federal question; amount in controversy 

“The district courts shall have original jurisdiction of all civil actions wherein 
the matter in controversy exceeds the sum or value of $10,000, exclusive of 
interest and costs, and arises under the Constitution, laws, or treaties of the 
United States.” 

Sec. 2. That section 1332 of title 28 of the United States Code is amended to 
read as follows: 

“$ 1332. Diversity of citizenship ; amount in controversy 


“(a) The district courts shall have original jurisdiction of all civil actions 
where the matter in controversy exceeds the sum or value of $10,000, exclusive 
of interest and costs, and is between— 

“(1) citizens of different States ; 

“(2) citizens of a State, and foreign states or citizens or subjects thereof ; 
and 

“(3) citizens of different States and in which foreign states or citizens 
or subjects thereof are additional parties. 

“(b) The word ‘States’, as used in this section, includes the Territories and 
the District of Columbia. 

“(c) For the purposes of this section and section 1441 of this title, a corpora- 
tion shall be deemed a citizen of any State by which it has been incorporated 
and of the State where it has its principal place of business.” 

Sec. 3. Subsection (c) of section 1332, title 28, United States Code, as amended 
by this Act, shall apply only in the case of actions commenced after the date of 
the enactment of this Act. 


Mr. Wiiuts. We will be very delighted to hear from you, Governor. 


TESTIMONY OF HON. WILLIAM M. TUCK, A REPRESENTATIVE IN 
CONGRESS FROM THE FIFTH CONGRESSIONAL DISTRICT OF THE 
STATE OF VIRGINIA 


Mr. Tuck. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity to appear in support of my bill, H. R. 2516. 

I am somewhat embarrassed to appear in such illustrious company 
to discuss a matter of this kind. 

But, nevertheless, I appreciate this opportunity, and I would like 
to call particular attention to the bill because of the economy involved 
as well as the important bearing it has upon the administration of 
justice in the courts of the land. My bill raises no complex questions 
and is short and simple and easy to understand. 

The effect of this bill, if enacted into law, would be to increase the 
original jurisdictional amount in United States district courts from 
$3,000 to $10,000, exclusive of interest and costs, in matters of con- 
troversy arising under the Constitution, laws, and treaties of the 
United States, and in controversy between persons of diverse citizen- 
ship, and to confine jurisdiction in such cases to individuals who are 
citizens and to the exclusion of corporations except where Federal 
questions are raised. 

This bill is designed to relieve the Federal courts of litigation of a 
trifling or less substantial nature and to confer jurisdiction in such 
cases upon the State courts where it belongs. Under the Constitution 
of the United States the Congress has the power within certain limi- 
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tations to fix and determine the jurisdiction of the United States 
courts. 

It is my information that the jurisdictional amount was fixed origi- 
nally in 1780 at $500. In 1801 it was reduced to $400, then in 1802 it 
was again fixed at $500. In 1887 the amount was increased to $2,000 
and in 1911 it was increased to $3,000. 

Since 1911, when the jurisdictional amount in controversy was last 
increased, the value of the dollar has steadily declined and litigation 
has considerably multiplied, particularly in the field of damage suits. 
Few such suits are now brought for as small an amount as $3,000. 
Moreover, a greedy and Gar gantuan Central Government in the last 
few years has usurped the powers of the States by expanding its ac- 
tivities into almost every phase of our existence, and we can feel its 
tentacles in all walks of life. 

This unwarranted invasion of the governmental functions and re- 
sponsibilities of the States has been carried on under the guise of 
beneficence, but if continued unchecked will finally leave the govern- 
ment of the States and localities nothing more than the hollow shells 
of a lost liberty. 

Some of the States have succumbed to these spurious doctrines and 
have yielded to this usurpation of their powers either through a fail- 
ure to understand the fundamental principles upon which our Gov- 
ernment was established and is based, or have surrendered in the hope 
of receiving a liberal abundance and share of the governmental largess 
made available to them under many of these socialistic schemes. 

In the State from which I come, Mr. Chairman, we will be perfect- 
ly willing to be let alone, and we don’t want anything that the Federal 
(yovernment has to offer in the way of money. We believe that each 
State should be able to maintain itself without any aid from the Fed- 
eral Government. 

My thoughts in respect to the increase in the jurisdictional amounts 
are not or iginal with me, for it is my understanding that a committee 
of judges, « comprising the senior United States circuit judges, has 
recognized the desirability of making this change, and several bills 
have been introduced in the House of. Repr esentatives in recent years 
to this effect, and at least 1 bill has passed this body raising the juris- 


dictional amount from $3,000 to $7,500. 


I want it distinctly understood, now, that I have unbounded confi- 
dence in the Federal judges presiding over the courts in which I have 
practiced. I am well acquainted w ith the United States district judges 
now in service in Virginia. I have the highest respect for all of them 
and they are, I believe, my warm personal friends. I have not dis- 
cussed this subject with any of them; hence, I have no authority and 
do not undertake to speak for them. 

Knowing them as I do, however, I believe that they would welcome 
the changes herein proposed in the interest of economy and in the 
administration of justice by relieving them from the burden of hear- 
ing and trying cases of a frivolous or less substantial nature, thus 
enabling them to devote more of their valuable time to cases of greater 
importance. 

I do know that they are all men of the highest qualifications, 
fitness, and character, and who would not under any conditions covet 

95145—37——2 
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influence or power. It is my desire to enhance, if practicable, the 
usefulness and the already high standing of these honorable courts in 
Virginia. 

Under the diversity-of-citizenship clause of the Constitution, the 
courts have from time to time over a period of some 70 or 80 years 
construed the word “citizen” or “citizens” as used in article III of 
the Constitution to embrace corporations also. Having enunciated 
this doctrine, they have found and held that the persons composing 
the corporation are presumed to be citizens of the State where the 
corporation was chartered and the courts have held that this pre- 
sumption is irrebuttable. 

While there may be substantial basis for this theory and line of 
reasoning, I do think the time has come to curtail the jurisdiction of 
Federal courts based on the citizenship of corporations. 

This view likewise is not new or original with me, for attempts 
have been made repeatedly for the last 75 years to negate these rulings 
by congressional action. The House of Representatives, as far back 
as 1880, passed a bill, H. R. 4219, 46th Congress, one paragraph of 
which deprives Federal courts of jurisdiction based on diversity of 
citizenship in cases between a corporation and citizens of any State 
in which it does business other than patent and copyright cases. Other 
measures of a similar nature passed the House of Representatives from 
time to time thereafter but were lost in the Senate. 

As late as 1932, President Hoover in a special message to Congress 
on strengthening the judiciary system of the country recommended 
that jurisdiction of Federal courts be modified by— 
providing that where a corporation, organized under the laws of one State, 
earries on business in another State, it shall be treated as a citizen of the State 
wherein it carries on business as respects suits brought within that State between 
it and residents thereof and arising out of the business carried on in such 
State. 

The effect of the Supreme Court decisions hereinabove generally 
referred to construing the word “citizen” in article III is to confer 
fictitious citizenship upon corporations. The bill which I have intro- 
duced will, if passed, nullify these decisions and limit the jurisdiction 
to individual citizens and exclude jurisdiction where the citizens are 
corporate or fictitious. 

I am a firm believer in the principles of States rights, and par- 
ticularly where these principles apply to litigation. These matters 
of dispute can be settled more expeditiously and with a closer approach 
to public justice in the localities where the cause of action has arisen. 

Our State judges as a whole are learned and able men. They are 
fair, impartial, and highly fitted to wear the judicial robes. For the 
most part they rank in fitness and ability on a plane equally as high 
as our United States district judges. 

Under the aegis of such a yudici ial system and with expansion and 
improvement of communications such as automobiles, airplanes, the 
oress—including radio and television—as well as our modern and 
improved educational programs, I cannot believe that the people of 
the respective States would be so provincial in this enlightened era 
that they would refuse a fair trial because one of the litigants was a 
citizen of another State. More often than not, cases are moved from 
the State to the Federal courts for no purpose other than to delay the 
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trial and administration of justice; and, as we all know, a delay in the 
trial of a case often thwarts public justice. 

The Congress is called upon repeatedly to create additional Federal 

judgeships ‘to relieve the present judges of the existing workload which 

dn some Federal jurisdictions is unbearable. These ‘additional courts 
are created and established at great expense to the already over- 
burdened American taxpayer and the principal parties continue to be 
subjected to the harassment, the inconvenience, the delay, and the 
expense of having their cases heard and tried in some instances of at 
least hundreds of miles away from the scene where the cause of action 
arose and where the litigants, attorneys, and witnesses reside. 

Briefly, the above are a few among many other good reasons why 
the original jurisdictional amount in controversy should be changed so 
as to curtail the jurisdiction of the United States district courts, thus 
leaving important legal rights of our citizens to be determined in a 
forum where public justice will be promoted, not retarded or denied. 

It is my fervent hope that the bill which I have introduced may have 
the active aid and support of the members of the Judiciary Commit- 
tee not only, but of all those who are interested in economy at the 
Federal level where it is so sorely needed, and who are interested in 
the preservation of the rights of the citizens of our sovereign States 
as well as in the fair, impartial, and speedy administration of public 
justice. 

Tn closing, T should like to summarize briefly by making the follow- 
ing salient points: 

1. Increase in number of district judgeships since World War IT: 51 

2. Number of additional judgeships now recommended : 39. 

3. What is the situation with respect to the dockets in various courts ? 
The pending civil caseload has more than doubled in 16 years. Con- 
dition of civil dockets is generally unsatisfactory. There are shock- 
ing delays in some metropolitan areas, and it is, of course, against 
the national interest and reflects adversely upon the administration of 
public justice. 

The national average in months from filing to disposition has in- 
creased from 10.2 in 1941 to 15.4 in 1956. The national average in- 
terval in the months from the issue of the summons or papers to the 
trial has increased from 5.3 in 1941 to 10.3 in 1956. 

Further expansion in Federal question and diversity cases is 
predicated. 

Under the heading “Civil Cases Commenced in the District Courts” 
we find an increase from 5,547 in 1941 to 7,676 in 1956 ; and in diversity 
of citizenship cases, from 7,348 in 1941 to 20,525 in 1956. 

If you want to get at the core of this situation, as far as the amount 
is concerned, I think such a bill isn’t worth the paper it is written 
on because litigants who wish to go to Federal court will allege the 
amount is $10,000 or over in order to get into the Federal courts. The 

real cure of this crowded condition of the dockets and delay of public 
justice is in the field of corporations. 

I would like to say, Mr. Chairman, that I have no prejudices against 
corporations. I think that they perform a useful purpose. Prior 
to my becoming a Member of Congress I was a member of the boards 
of directors of several of the larger corporations in this country, in- 
cluding one railroad company; and far be it from me to do anything 
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to work any hardship on these great corporations who are rendering 
in their respective fields and areas a high public service. 

I recognize that it may be that in certain cases of litigation involving 
them that some of them from time to time may suffer some hardshi 
or inconvenience if this bill should be enacted into law. But I thin 
on the whole it would be of great benefit to the citizens and to the 
corporations of this country because what is for the public good comes 
down finally to the individual good of all. 

I got to ad libbing there and lost my place. 

The fourth point, the number of diversity of citizenship cases com- 
menced during fiscal year 1955 was 19,123; the number commenced 
during fiscal year 1956, 20,525. 

5. The effect of proposed changes in jurisdiction of Federal district 
courts on civil cases as contained in H. R. 2516 is that the juris- 
dictional amount in Federal question and diversity of citizenship cases 
would be increased from $3,000 to $10,000. The word “citizens” as 
it now appears in the United States Code would be changed to 
“individuals who are citizens” so as to exclude suits by corporations 
which are based on the diversity of citizenship jurisdiction. 

Now, I recognize that my bill may have gone a little bit further 
than some others may feel that it should go. I believe that there is 
more merit in the proposal which I have made than in any of the lesser 
proposals which are being made in this field of corporations versus 
citizenship. 

I recognize that I am going up against powerful big guns in the 
person of the distinguished United States circuit judge who is here 
this morning, whom I understand represents the Judicial Conference, 
including my dear, distinguished, and beloved friend, Judge Parker, of 
North Carolina, and in whom I have unbounded confidence. 

But nevertheless, I have raised these questions, and while I am 
unable to solve them, certainly insofar as I am concerned individually, 
I lay the matter before the committee, and whatever the committee may 
deem proper and appropriate will be perfectly agreeable to me. 

I regret I have taken up so much time, particularly in the light of 
the fact that we have the distinguished United States judge here and 
one of our distinguished colleagues in the Congress to be heard from. 
But I had to get it over. 

That is all I have to say unless there are some questions. If there 
are any, I will be glad to answer them if Ican. If I can’t, I will try 
to find the answer. 

Mr. Wuuts. You got it over very well, as usual, Governor. 

Mr. Tuck. Thank you. 

Mr. Wixu1s. I want to ask 1 or 2 questions. 

You indicated—and properly, I think—that an increase in the 
monetary amount from $3,000 to $10,000 may not accomplish what you 
hope for because some lawyers are inclined, some people say, to inflate 
their claims, their demands. 

Now, how would you feel about a provision along this line : Suppose 
we would consider a provision which would indicate that the plaintiff 
shall pay cost of court unless in the judgment rendered on the merits, 
not compromises, he recovers a certain amount ? 

Wouldn’t that be a deterrent to inflation of claims ? 

Mr. Tuck. I think you are exactly right, and I think that would 
certainly be an effective way to reach much of the difficulty. 
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I do say, of course, it is desirable to raise it, I think, from $3,000 to 
$10,000, but I fear that that measure alone, unsupported by some such 
suggestion as you have made, would not accomplish much. 

fr. Winuis. Thank you, Governor Tuck. 

Mr. Tuck. Thank you, Mr. Chairman. 

Mr. Wiis. I understand my colleague, Mr. Ashley, cannot be here, 
but that his administrative assistant is here and wants to offer a 
statement for the record. 

Mr. Anperson. Yes, Mr. Chairman. My name is David Anderson; 
I am administrative assistant to Congressman Ashley. He has asked 
me to express his regrets to the members of your committee that he is 
unable to appear this morning, but he is in a meeting with his own 
Merchant Marine Committee. 

I ask that the Congressman’s statement be included in the record 
of this hearing. 

Mr. Wiiu1s. That will be done at this point. 

(The statement is as follows :) 


PREPARED STATEMENT OF Hon. THOMAS LUDLOW ASHLEY, A REPRESENTATIVE IN 
CONGRESS FROM THE NINTH CONGRESSIONAL DISTRICT OF THE STATE OF OHIO 


Chairman Willis and committee members, I appreciate the opportunity of 
appearing before this distinguished subcommittee on behalf of my bill, H. R. 
4497, which fixes the jurisdictional amount in Federal question and diversity of 
citizenship cases at $10,000 and provides that in cases based upon diversity of 
citizenship a corporation shall be deemed to be a citizen both of the State of 
its creation and the State in which it has its principal place of business. 

As you know, similar legislation has been considered by the House of Repre- 
sentatives on a number of previous occasions—in fact, a bill raising the jurisdic- 
tional amount to $10,000 in Federal question and diversity of citizenship cases 
passed the House in the 82d Congress on May 19, 1952. 

That particular bill, and many other bills previously considered, had the 
expressed approval of the Judicial Conference of the United States, whose Com- 
mittee on Venue and Jurisdiction made a thorough study of the need for such 
legislation in 1950 and 1951 at the request of the chairman of the full committee, 
Representative Emanuel Celler. 

Again in March of this year the Judicial Conference, which will be represented 
this morning by the Honorable Albert B. Maris, United States circuit judge, 
third circuit, Chairman, Judicial Conference Committee on Revision of the Laws, 
submitted a resolution reaffirming its earlier support of legislation along the 
lines I have proposed. That resolution, found on page 9 of the Report of the 
Proceedings of a Special Session of the Judicial Conference of the United States, 
held here on March 14 and 15, reads as follows: 


“DIVERSITY OF CITIZENSHIP JURISDICTION 


“Chief Judge Biggs reported that the Committee had considered at length 
various proposals for restricting or modifying the present diversity jurisdiction 
of the United States courts. The Committee found that the situation in respect 
to diversity jurisdiction is an extremely complex one and was not prepared to 
deal at length with the subject until further statistics have been procured from 
the Administrative Office and the matter has been considered further. 

“Previously the Committee had recommended that the jurisdictional amount 
be placed at $15,000, exclusive of interest and costs; but it was now of the view 
that it should modify its former recommendation and adhere to that expressed 
by the Committee on Jurisdiction and Venue, of which Chief Judge Parker was 
Chairman. Accordingly it unanimously resolved that the Committee recommend 
to the Judicial Conference that the jurisdictional amount in diversity cases be 
increased to $10,000, exclusive of interest and costs, and that every effort be 
made to procure the enactment of such legislation by the present Congress. 

“The Committee also was of the view that the recommendation made to the 
Conference by the Committee on Jurisdiction and Venue, that a corporation be 
deemed to be a citizen not only of the State of its incorporation but also of the 
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State in which it has its principal place of business, should be renewed at the 
present Congress. 

“These recommendations were adopted by the Conference and the Committee 
was authorized to continue its study of jurisdiction in diversity-of-citizenship 
cases.” 

The Judicial Conference recommendation regarding the amount in controversy 
is based on the premise. that the amount should be fixed at a sum of money 
that will make jurisdiction available in all substantial controversies where other 
elements of Federal jurisdiction are present. The jurisdictional amount should 
not be so high as to convert the Federal courts into courts of big business nor so 
low as to fritter away their time in the trial of petty controversies. 

The present $3,000 minimum, set by an act of Congress in 1911, clearly requires 
that the Federal district courts must consider petty controversies. In view 
of the value of the dollar today—compared to the value it had in 1913—a $10,000 
minimum in such cases will assure that our Federal courts are hearing substan- 
tial controversies without in any way barring litigants from our Federal courts. 

Jurisdiction based on diversity of citizenship was established by the Judiciary 
Act of 1789, the beginning of the Federal judicial system. Jurisdiction based 
upon a Federal question, on the other hand, only dates back to 1875, except for a 
brief interlude of “the law of the midnight judges” in 1801. The explanation is 
that diversity jurisdiction has been recognized from the beginning as essential 
to the proper administration of justice under the system of dual sovereignty 
established by our Constitution. 

Under this dual sovereignty the courts of each State furnish a foreign juris- 
diction as far as citizens of other States are concerned. The States, as members 
of the Federal Union, are denied the right of independent nations to pursue 
justice in behalf of their citizens through diplomatic channels against citizens 
of other States; and, in lieu of this, the Constitution provides courts of the 
Federal Government to administer justice in cases where citizens of different 
States are involved, so that neither party may be required to seek justice from 
the State of his adversary. 

It is now an established doctrine that for jurisdictional purposes a corporation 
is deemed a citizen of the State in which it is incorporated. This has given 
rise to the evil that a corporation, which in reality is a local corporation engaged 
in a local business and locally owned, can drag its litigation into Federal courts 
because it has obtained a charter from another State, and may proceed on a legal 
fiction that a diversity of citizenship exists. 

This evil can be corrected by the proposal contained in my bill. It provides 
that a corporation, for purposes of jurisdiction, be deemed a citizen of any 
State by which it has been incorporated, and also a citizen of any State where 
it has its principal place of business. The proposal to rest the matter upon 
the principal place of business of the corporation has a precedent in the juris- 
dictional provisions of the Bankruptcy Act, United States Code, title 11, section 
11, and thus provides a familiar criterion. 

I do not believe that it is either fair or proper for a corporation to avoid 
trial in the State in which it operates or has its principal place of business 
by resorting to a legal device not available to the individual citizen. The change 
I have outlined would correct this abuse. 

In summary, Mr. Chairman, this legislation is based on the necessity of 
bringing the minimum amount in controversy in Federal question and diversity- 
of-citizenship cases up to a reasonable level by contemporary standards, and to 
reduce, if not eliminate, the number of cases which come into Federal district 
eourts on the fictional premise that a diversity of citizenship exists. 


Mr. Wiis. We are honored, as usual, to have Judge Maris with us. 
Judge, you are always welcome before this committee. 


TESTIMONY OF HON. ALBERT B. MARIS, UNITED STATES CIRCUIT 
JUDGE, PHILADELPHIA, PA. 


Mr. Marts. I appreciate those gracious words, Mr. Chairman; and 
I am very happy to be on the same program with Governor Tuck. 
I am really honored to be here with him today. 

For the record, my name is Albert B. Maris. I am a United States 
circuit judge stationed at Philadelphia, and I am and have been 
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Chairman of the Committee on Revision of the Laws of the Judicial 
Conference of the United States. 

I appear here really on behalf and in place of Chief Judge John 
J. Parker, who regretted exceedingly that he couldn’t be here, but 
he was prevented from attending this hearing because of a longstand- 
ing engagement to act as best man for his nephew at his wedding 
today, and he felt he couldn’t very well leave that engagement. 

I say that because Judge Parker was chairman of a committee of 
the Judicial Conference which studied this problem some years ago, 
in 1950 and 1951. The report of his committee was presented to 
the Judicial Conference and it was approved by it; and the net result, 
you might say, of the report and its approval, and subsequent modi- 
fication, is the bill which Congressman Ashley has introduced, which 
bill carries out exactly the recommendations of the Judicial Confer- 
ence which, as Governor Tuck has said, are not quite as far reaching 
as those of his own bill. 

I should like, if I may, to present for the record the report of 
Judge Parker’s committee. I think you may have copies of that. 

Mr. Tuck. I think I have a copy. 

Mr. Wits. Let the report be incorporated in the record. 

(The report, dated March 12, 1951, of the Committee on Juris- 
diction and Venue of the Judicial Conference of the United States, 
is as follows :) 


REPORT OF COMMITTEE ON JURISDICTION AND VENUE 


Marcu 12, 1951. 


To the Chief Justice of the United States, Chairman, and the Members of the 
Judicial Conference of the United States: 


The Committee appointed pursuant to the action of the Judicial Conference 
at its September 1950 session to study and consider the overall problem of the 
venue and jurisdiction of the district courts of the United States* has given 
careful attention to the questions referred to it,? and has reached certain con- 
clusions, which, with the underlying reasons, are reported herewith. 

In its deliberations, the Committee has considered statistical studies and 
memorandums prepared by Mr. Will Shafroth, the Chief of the Division of 


1 As originally appointed by the Chief Justice, the Committee was constituted as follows : 
Chief Judge John J. Parker, Chairman, and Circuit Judges D. Lawrence Groner (retired), 
William Denman, Orie L. Phillips, and Robert L. Russell ; and District Judges John D. Clif- 
ford, Jr., John C. Knox, Phillip Forman, Arthur F. Lederle, Luther M. Swygert, and 
Richard M. Duncan (report of Fudicial Conference, Sept. 25-27, 1950, p. 23). Shortly 
after the publication of the report, Judges William Denman and John C. Knox asked to be 
relieved of the assignment, and in their respective places Circuit Judge Albert Lee Stephens 
and Henry W. Goddard were appointed. 

2 The report of the Chief Justice concerning the considerations which actuated the Con- 
ference to create the Committee is as follows (report of the Judicial Conference, Sept. 
25-27, 1950, pp. 18, 21): 

“District courtsa—Jurisdiction and venue.—Chief Judge Parker presented a resolution 
of the judicial council of the fourth circuit with respect to legislation proposing to estab- 
lish restrictions upon the existing statutory power of the district courts in the transfer of 
civil cases. It was the opinion of Judge Parker, as well as that of the judicial council of 
the fourth circuit, that, because of the numerous legislative proposals which had recently 
been introduced affecting the venue and jurisdiction of the courts, it was advisable to have 
a committee of the Conference created for the purpose of considering the entire question of 
venue and jurisdiction of the courts. 

“The Conference, thereupon, directed that a committee of the Conference be appointed 
by the Chief Justice for the purpose of considering the question of venue and jurisdiction 
of the district courts.” 

“Courts—J urisdiction—Diversity of citizenship—Amount necessary to invoke.—The 
attention of the Conference was directed to various legislative proposals which had been 
introduced in the Congress under which the amount involved in litigation, in order to come 
within the purview of the jurisdiction of the district courts, either as cases based upon 
Federal law or upon diversity of citizenship, would be increased from the existing statutory 
minimum to various amounts, as set forth in the numerous legislative proposals which 
have been introduced. 

“The Conference directed that the matter be referred to the Committee of the Confer- 
ence which had been authorized and directed to be created to consider the over-all problem 
of venue and jurisdiction of the district courts of the United States.” 
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Procedural Studies and Statistics of the Administrative Office of the United 
States Courts, and by Mr. William H. Speck, an attorney of that Division, and 
has studied past and present legislative proposals bearing upon the subjects 
considered. 

After the pertinent statistical studies and memorandums were completed and 
these materials had been studied individually by the members of the Com- 
mittee, a meeting of the Committee was held in the Supreme Court Building in 
Washington on February 14 and 15, 1950. At this meeting the following mem- 
bers of the Committee were present: Judges Parker, Groner, Phillips, Clifford, 
Forman, Lederle, Swygert, and Duncan. Judges Goddard and Stephens could 
not attend because of the pressure of judicial business, and Judge Russell could 
not attend because of a sudden illness. The Chief Justice of the United States 
was present throughout our sessions. 

The Committee first discussed fully the fundamental questions of Federal juris- 
diction presented by the Honorable Emanuel Celler, chairman of the Judiciary 
Committee of the House of Representatives, in his statement presented to the 
Judicial Conference at its September 1950 session. Mr. Celler had pointed out 
to the Conference that several bills were were then before his committee propos- 
ing to raise the jurisdictional amount required for bringing an original civil 
action in a district court or for the removal of such an action from a State court 
to a district court if it arises under the Constitution, laws, or treaties of the 
United States or is based upon diversity of citizenship. He indicated that during 
recent debates in Congress concerning bills to create additional judgeships, 
Members of the House had indicated a desire for his committee to consider such 
legislation as a substitute for additions to the judiciary and to relieve congested 
dockets. And he requested the Administrative Office to study the possible effect 
of the various proposals and the Conference to create a committee to analyze 
the problem in all its aspects with a view to recommending to the Congress 
appropriate legislation on the subject. 

In view of the interest of the Congress in this subject as shown by the state- 
ment submitted to the Judicial Conference by House Judiciary Committee 
Chairman Celler, and of the expressions of the judicial conference of the ninth 
eircuit advocating the abolition of the jurisdiction of the Federal courts based 
on diversity of citizenship, and of more recent bills introduced into the present 
Congress which would limit the jurisdiction and venue of the Federal courts, 
your Committee immediately directed its attention to the problems thus 
presented. 

Pending bills which have recently been introduced in the present 82d Congress 
dealing with the jurisdiction and venue of the Federal courts are as follows: 

H. R. 78 and H. R. 1988, by Mr. Gossett, January 1951, to limit the removal 
of civil actions from State to Federal courts by raising the jurisdictional amount 
in removal cases from $3,000 to $15,000; H. R. 1328, by Mr. Denton, January 
12, 1951, to limit the removal of civil actions from State to Federal courts 
by raising the jurisdictional amount in removal cases from $3,000 to $10,000: 
H. R. 1987, by Mr. Gossett, January 24, 1951, to amend title 28, United States 
Code, section 1332, to classify foreign cerporations as citizens of States where 
they are doing business for purposes of both original and removal jurisdiction 
under title 28, section 1332, relating to diversity of citizenship cases; H. R. 3098, 
dated March 7, 1951, by Mr. Walter, to increase the jurisdictional amount for 
both original and removed cases, arising in the diversity or Federal question 
jurisdiction from $3,000 to $10,000: H. R. 1880, by Mr. Celler, and a number 
of similar bills by other Representatives, January 22, 1951, to amend section 
1404 of title 28, United States Code, by adding a new subsection to limit the 
power to transfer an action from one district or division to any other in which 
it might have been brought. 

In the Sist Congress, bills of similar character, which died with the expiration 
of that Congress, were introduced as follows: * 

H. R. 3643, by Mr. Young, and H. R. 3868, by Mr. Denton, to raise the juris- 
dictional amount for removed cases to $10,000; H. R. 3763, by Mr. Gossett, to 
raise the jurisdictional amount for removed cases to $15,000; H. R. 4938, by 





’ Proposals to raise the jurisdictional amount above $3,000 in both removed and original 
actions were also advanced in debates on the floor of the House of Representatives in refer- 
ence to bills to create additional judgeships, during the 2d session of the Sist Congress 
in the summer of 1950. See Congressional Record, 81st Cong., 2d sess., proceedings of 
the House of Representatives, July 20 and 24 and August 17, 1950, daily edition, pp. 10895 
10899, 11024-11041, 12921-12935. Amendments to this effect were offered to legislation 
soauee to an additional judgeship for the northern district of Ohio, but were ruled out 
of order. 
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Mr. Elliott, to raise the jurisdictional amount for removed cases to $7,500; H. R. 
6435, by Mr. Young, and H. R. 9306, by Mr. Walter, to increase the jurisdictional 
amount for both original and removed cases arising in the diversity or Federal 
question jurisdiction from $3,000 to $10,000; and H. R. 7550 and at least 10 other 
similar bills (H. R. 7585, 7636, 7640, 7642, 7841, 7844, 7868, 7885, 7893, and 
8019) proposing to add to section 1404 of title 28 of the United States Code a 
new subsection to limit the power to transfer actions from one district or 
division to any other in which it might have been brought. 

Your Committee has given consideration to four questions: (1) Should the 
Jurisdiction based on diversity of citizenship be retained in the Federal courts? 
(2) To what extent should the right of corporations to invoke the diversity 
jurisdiction be curtailed because of doing business within a State? (3) What 
change, if any, should be made in the jurisdictional amount required in diversity 
and general Federal questions cases? (4) Should section 1404 (a) of the revised 
code, relating to transfers, be repealed or amended? 


DIVERSITY JURISDICTION 


The jurisdiction based on diversity of citizenship goes back to the beginning 
of the Federal judicial system, having been established by the Judiciary Act of 
1789, whereas, except for a brief interlude under the “law of the midnight 
judges” in 1801, the general Federal question jurisdiction goes beck only to the 
act of 1875. (See appendix A, giving a chronological listing of the principal 
statutory changes in Federal trial court jurisdiction.) In the opinion of your 
Committee, the explanation is that the diversity jurisdiction has been recog- 
nized from the beginning as essential to the proper adm/inistr tion of justice 
under the system of duai sovereignty established by our Cons*titution. 

The securing of justice for its people is one of the first dut.es of Government. 
With respect to domestic matters this duty is discharged throuvh the mainte- 
nance of domestic courts; where justice as against citizens of other countries 
is sought, the citizen is not left to the mercy of foreign courts but may call 
upon his country to protect him through its diplomatic service. Under the dual 
sovereignty of our Federal Union, the courts of each of the }itates furnish a 
foreign jurisdiction so far as the citizens of other States are concerned, for 
every State court is an agency of a quasi-sovere’gn power to which citizens of 
the other States of the Union owe no allegiance and over which they have no 
control. The States, however, as members of the Union, are denied the power 
of independent nations to pursue justice in behalf of their citizens through 
diplomatic channels against citizens of other States; and, in lieu of this, the 
Constitution provides courts of the Federal Government, the government of all 
the people of the country, to administer justice in cases where citizens of dif- 
ferent States are involved, so that neither party may be required to seek justice 
from the State of his adversary. 

The question involved is not a theoretical one, but one of great practical sig- 
nificance. To deny the right to resort to the Federal courts means that, in con- 
troversies between citizens of different States, one must seek justice n the 
courts of the State of his adversary where he will find, in many of the States, 
that trial by jury has been stripped of many of its safeguards and the judge 
has been denied the common-law powers necessary to the proper administration 
of justice. See article by Judge Merrill BE. Otis, Journal of American Judicature 
Society, volume 21, page 105 et seq. To require a nonresident to try his case 
in such a tribunal is not only to turn him over to the tender mercies of a local 
jury, without power in the presiding judge to counteract the appeals to preju- 
dice of local counsel, it is also to deny to him the sort of trial by jury which 
as a citizen of the United States he is entitled to have in the Federal courts 
(Herron v. Southern Pac. Ry. Co., 283 U. 8. 91, 95, 51 S. Ct. 383, 75 L. ed. 857; 
Patton v. United States, 281 U. S. 276, 288, 50 S. Ct. 253, 74 L. ed. 854, 70 A. L. R. 
263 ; Capital Traction Co. v. Hof, 174 U. S. 1, 13-16, 19 C. Ct. 580, 43 L. ed. 873; 
United States v. Philadelphia & R. R. Co., 123 U. S. 113, 114, 8 S. Ct. 77, L. ed. 138; 
United States v. Fourteen Packages of Pins 1 Gilp., 235, 25 Fed. Cas. 1182, 1189, 
No. 15, 151). 

It has been argued by those who would abolish the Federal diversity jurisdic- 
tion that in our modern highly integrated American society there no longer 
exists the prejudice in the courts of one State against parties who are citizens 
of other States, which was one of the basic reasons for the establishment of the 
diversity jurisdiction when the Federal courts were first created. Although, 
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from the nature of the problem, there can be no objective evidence as to the 
truth of this assertion, there is a great bulk of expert opinion from those who 
litigate in the courts that local prejudice continues to exist, and that the Federal 
courts are in truth a strong protection against it. 

The problem was discussed at length in hearings held in 1932 in reference 
to bills then pending in the Senate to limit Federal jurisdiction. The view 
of the then Attorney General, William D. Mitchell, of other practicing lawyers 
and of witnesses for insurance companies, banking institutions, and other 
business litigants was to the effect that there are occasions and places where 
prejudice against a nonresident is an influential factor in the determination 
of a case and that the right to have a case tried in a Federal court is still 
essential for the proper administration of justice.* Indeed, the reported cases 
are not without evidence that this is so and that the Federal courts have been 
alert to protect against the danger. In New York Central R. Co. v. Johnson 

(279 U. S. 310 at 319 (1929)) the Supreme Court reversed a Missouri district 
court judgment against a railroad company in a removed case, where counsel 
for the plaintiff in his argument to the jury had referred to the defendant 
as “an eastern railroad” that had “come into this town” and “sent on from 
New York” records and witnesses for the trial of the case. Mr. Justice Stone, 
speaking for the unanimous Court, observed in reference to this line of argu- 
ment that “Such remarks of counsel and others of similar character, all tending 
to create an atmosphere of hostility toward petitioner as a railroad corpora- 
tion located in another section of the country, have been so often condemned 
as an appeal to sectional or local prejudice as to require no comment.” 

Objections to the diversity jurisdiction are sometimes heard. It is said 
that the Federal courts are expensive, and that it is inconvenient for litigants 
who are always near to State courts of competent jurisdiction to be required 
to travel the distances that often separate them from the places where Federal 
eourts are held, and to familiarize themselves with the special practice and 
jurisdiction of these courts. The truth of these protestations is not estab- 
lished. Fees and costs in Federal courts are by no means excessive. Indeed, 
in recent years the Congress and the Judicial Conference of the United States 
have taken specific steps to reduce and modernize them.’ It is doubtful that 
these charges are now any higher than those in most State courts. Further- 
more, in the Federal courts there is no jury fee as there is in many States, 
and there is adequate provision for the conduct of cases “in forma pauperis” ° 
without prepayment of fees or costs or charge for court reporting services, 
a feature which not a few State courts lack. In recent years the improvements 
in transportation facilities by highway, automobile, railroad, and airplane have 
so reduced the difficulties of travel as to make that objection seem obsolete, 
particularly when it is possible in almost every Federal district to find—within 
not more than at most a very few hundred miles—a place where Federal court 
is regularly held or where special terms are convened in order to meet the 
need of litigants. Since the simplification and modernization of Federal court 
procedure under the rules adopted by the Supreme Court in 1938, there is little 
reason for any attorney, no matter how unfamiliar he may be with the district 
courts, to fear to practice in them. Indeed, he is almost certain to find it at 
least as easy as in the courts of his own State. In short, and to the exact 
contrary of the assertion of the proponents who urge a change, it is more 
likely that a litigant will be put to less expense and inconvenience in the district 
courts than he would find in most State courts. 

The Federal jury system, with its constitutionally required unanimity of ver- 
dict, and the greater care that is usually taken in the Federal courts to select as 
jurors only those who are fully qualified, accompanied as it is by the power and 
duty of Federal judges to instruct the jury orally, to comment on the evidence, 
and in general to act as an authoritative participant in the trial, rather than as a 
mere umpire, is undoubtedly a reason for some of the objections to Federal diver- 


“See hearings before a subcommittee of the Committee on the Judiciary, United States 
Senate, on S. 937, 8S. 939, and 8S. 3243, 72d Cong., Ist sess., passim (1932). See also 
comments, University of Chicago law faculty members on pending legislation to limit the 
jurisdiction of Federal courts, 31 Mich. L. Rey. 60, 61 ff. (19382); ef. hearings before 
Senate Judiciary Committee on S. 466, 79th Cong., 1st sess., passim (1945). 

5 See yest of the Judicial Conference, September session, 1941, p. 17; id., September 
session, 1! p. 13; id., September session, 1944, p. 16; id., September session, 1945, pp. 
92-25, the last being revised schedules of fees for clerks of district coarse and courts of 
appeais promulgated by the Conference pursuant to the act of September 27, 1944, ch. 413, 
58 Stat. 743, now U. S. C., title 28, sec. 1913, and the act of September 27, 1944, ch. 414, 
58 Stat. 744, now U. S. C., title 28, sec. 1914. 

U.S. C., title 28, secs. 1915, 1916, and 753 (f). 
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sity jurisdiction. The merit of this is highly questionable. To most careful and 
unbiased students and practitioners, these features of Federal practice are out- 
standing among its virtues and often those who object to them do so either because 
of unfamiliarity with them or for some less praiseworthy motives. In any event, 
it cannot be said the quality of justice in the Federal courts is less exact than in 
State courts because of the Federal jury system. And it is a fact that, because of 
the lack of as high jury standards, the judicial systems of some States are occa- 
sionally criticized. If litigants in the State courts of a few States have available 
to them some procedures which seem to them valuable, such as the right to have 
cases decided by the verdict of only a majority of the jurors, or the verdict of a 
jury of less than 12, they should remember that these practices are not available 
in all States, so that the lack of them in the Federal courts is not a characteristic 
of only these courts, and that there may be some question, even in those States 
where such provisions do exist, whether they are wholly without objection, par- 
ticularly in cases where one of the parties is a citizen of a State where such a 
practice is unknown or disapproved. 

Thus your Committee sees no valid reason for the destruction of the ancient 
diversity jurisdiction of the Federal courts. We see the strongest reasons against 
its destruction, in addition to those based upon constitutional theory and judicial 
efficiency already advanced. We in America are engaged in the building of a 
great nation. If we are to be successful we must cultivate a national outlook 
and we must see that there is the freest communication and intercourse, with 
unrestricted flow of capital and commerce into the various parts of the Union. 
Our country comprises a wide expanse of territory with a varied people with 
widely differing customs and ideals. We will develop commerce in the several 
States and will facilitate the flow of capital to sections where it is needed only 
if we maintain the confidence of investors that when they invest their moneys in 
distant States or in enterprises serving those States, their rights will be protected 
by the power of the Government of which they are citizens and in which they have 
confidence. No man in the recent history of our country had a wider knowledge 
of our national problems or a profounder understanding of our national philoso- 
phy than Chief Justice Taft. As circuit judge, Secretary of War, President, 
and finally Chief Justice, he knew the country as probably no other American 
of his generation. Speaking on this subject before the American Bar Associa- 
tion in 1922, he said: 

“The theory is advanced that a citizen of one State now encounters no prejudice 
in the trial of cases in the State courts of another State, and that the constitu- 
tional ground for the diverse citizenship of Federal courts has ceased to operate. 
If the time has come to cut down the subject matter of Federal judicial juris- 
diction, it simplifies much the question of the burden of work in the Federal 
courts, but that has not been the tendency of late years. I venture to think 
that there may be a strong dissent from the view that danger of local prejudice 
in State courts against nonresidents is at an end. Litigants from the eastern 
part of the country who are expected to invest their capital in the West or South, 
will hardly concede the proposition that their interests as creditors will be as 
sure of impartial judicial consideration in a western or Southern State court as 
in a Federal court. The material question is not so much whether the justice 
administered is actually impartial and fair, as it is whether it is thought to be 
so by those who are considering the wisdom of investing their capital in States 
where that capital is needed for the promotion of enterprises and industrial and 
commercial progress. No single element—and I want to emphasize this because 
I don’t think it is always thought of—no single element in our governmental 
system has done so much to secure capital for the legitimate development of enter- 
prises throughout the West and South as the existence of Federal courts there, 
with a jurisdiction to hear diverse citizenship cases.” 

Diversity cases which before the war in 1941 were less than one-fourth of 
all civil cases filed in the districts having purely Federal jurisdiction are now 
somewhat less than one-third of the total. Table 1, attached, shows the total 
of civil cases commenced and of diversity cases begun for the last 10 years. It 
indicates that the proportion of diversity cases was 23.8 percent in 1941, declined 
during the war, but has again increased until it reached 29.5 percent in 1950. 
Table C-3 from the Annual Report of the Director of the Administrative Office 
of the United States Courts for 1950, is also attached. It shows the number of 
diversity cases filed in each district during that year and the number of these 
which have been removed from the State courts. 

The diversity jurisdiction involves a great deal more than the litigation of tort 
claims. It involves not only the right to sue on ordinary contracts but also the 
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right to enforce bonds and other obligations and to have receivers appointed for 
properties extending into many States. Clearly the diversity jurisdiction should 
be preserved in the interest of the commercial as well as the political fabric of the 


country. 
INVOKING OF DIVERSITY JURISDICTION BY CORPORATIONS 


It is now established doctrine that a corporation for the purposes of jurisdiction 
is deemed a citizen of the State in which it is incorporated (St. Louis and 8. F. 
Ry. Co. v. James, 161 U.S. 545 (1896) ).. This has given rise to the evil that a 
corporation whieh is in reality a local institution, engaged in a local business 
and locally owned, is enabled to drag its litigation into the Federal courts because 
it has obtained a charter from another State. (See Black and White Taxicab & 
Transfer Co. vy. Brown and Yellow Taxicab and Transfer Co., 276 U. 8S. 518 
(1928) ) ; ef. Lehigh Mining & Mfg. Co. v. Kelly, 160 U. 8. 327 (1895).) This has 
ied to the proposal that a corporation for the purposes of jurisdiction be deemed 
a citizen of any State in which it is doing business.’ The effect of this, however, 
would be to deny to business corporations doing business over a wide territory, 
the sort of protection which they need against local prejudice and the benefit of 
the salutory rules and practice of the Federal courts. Thus, to close the doors 
of the national tribunals to organized business seems to the Committee to be a 
bad policy that would create far more evil than it would cure. For this reason 
your Committee recommends that the proposal be disapproved. 

According to the statistics furnished by the Administrative Office, a statute 
making corporations citizens of every State in which they do business would 
deny Federal jurisdiction in a large proportion of diversity cases. Informa- 
tion available as to the 13,124 diversity cases filed in fiscal year 1950, shows 
that in 7,520 or 57.3 percent such a provision would certainly eliminate the basis 
for jurisdiction and that in 658 other cases or another 5 percent jurisdiction 
might be eliminated depending upon where the corporate parties were doing 
business. The statistics indicate that this change would eliminate one-third of 
all the private civil cases and 17 percent of all civil cases in the district courts. 
The reduction in the caseload that would result from making corporations 
citizens of every State in which they do business would, however, probably be 
not actually as great, for in some suits the parties or their domiciles or places of 
doing business might be changed to give jurisdiction, or some basis of jurisdic- 
tion other than diversity might be found. Table 2 attached shows the statistical 
effect of other proposed changes in jurisdiction. 

Although the Committee disapproves of legislation to make a corporation a 
citizen of any State where it does business, it recognizes that there is a need 
for legislation to prevent frauds and abuses of the Federal jurisdiction, and it 
has concluded that there is a method that will properly prevent them. A corpo- 
ration which receives more than half of its gross income from business within 
a single State is so closely tied to the local commercial fabric of that State as 
to be properly considered a citizen thereof, even though it may have been incor- 
porated elsewhere. It is the opinion of the Committee that the law should be 
amended so to provide, and accordingly we have drafted and appended to this 
report (appendix B) a proposed amendment to section 1332 of title 28 of the 
United States Code to carry this recommendation into effect. Under this pro- 
posal, a corporation which seeks to institute in a Federal district court an origi- 
nal action based upon diversity of citizenship or which seeks to remove such 
an action from a State to a Federal court would be required to allege and prove 
that in the fiscal year prior to the filing of the original complaint or the petition 
for removal, as the case may be, less than 50 percent of its gross income was 
derived from business transacted within the State where the Federal court 
is held. The initial burden of proof, as in all jurisdictional matters, would rest 
upon the corporation. Difficulties of proof on this score will be rare, for in 
the case of the average business the facts wil! be clear, and in the rare case 
where the line is close, the modern recordkeeping methods of most corporations, 
based as they are upon allocations of income among the States for State income- 
tax purposes, will provide ready means for establishing the basis of Federal 
jurisdiction. 

The Administrative Office has no statistical information to indicate the effect 
on eases filed of thus making corporations citizens of the State from which they 


derive over half their gross income. 
7H. R. 1987, 82d Cong., 2d sess.; cf. S. 939, 72d Cong., Ist sess., and Senate hearings 


thereon. Hearings before subcommittee of Senate Judiciary Committee, 72d Cong., Ist 
sess., on §. 937, 939, 3243, March 18 and 19, 1932, pp. 3-20. 
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JURISDICTIONAL AMOUNT 


Your Committee is of the opinion that the amount in controversy necessary 
to jurisdiction in both diversity of citizenship and general Federal question 
eases should be fixed at such a sum of money as will make the jurisdiction 
available to all substantial controversies where the other elements of Federal 
jurisdiction are present. The jurisdictional amount should not be so high as 
to convert the Federal courts into the courts of big business, nor so low as to 
fritter away their time in the trial of petty controversies. In 1789 the juris- 
dictional amount was fixed by the First Judiciary Act at $500.° In 1801 the 
amount was lowered to $400,° but the next year the $500 figure was re- 
stored,” and this remained the required amount until 1887 and 1888 when it 
was increased to $2,000." The Judicial Code of 1911 provided for a further 
increase to $3,000," and this is the sum now specified for both diversity and 
Federal question cases by sections 1331 and 1332 of title 28 of the United States 
Code.“ It is common knowledge that since 1911 the value of the dollar in 
terms of the commodities which it will purchase has undergone marked deprecia- 
tion. The consumers’ price index for moderate income families in large cities 
indicates a rise of about 152 percent since 1913, shortly after the present $3,000 
minimum was established.“ Clearly, if $3,000 was the smallest amount that 
could be considered “substantial” for purposes of Federal jurisdiction in 1911, 
there is in reality no substantiality for similar purposes to such an amount today. 
It is considered judgment of the Committee that, in view of present monetary 
values, a controversy which involves as a minimum $7,500 is one of sufficient 
importance that it merits the consideration of the Federal courts. To most 
persons and businesses a controversy involving more or slightly less than $10,000 
is a serious one. The $7,500 minimum will preserve this concept, and assure 
that such a controversy can be brought within the Federal jurisdiction. Accord- 
ingly, we recommend this as the standard that should be used in fixing the 
jurisdictional amount. 

A number of the congressional suggestions to raise the jurisdictional amount 
have been confined to cases that are removed from State to Federal courts, 
leaving the present $3,000 minimum for cases of original jurisdiction. Your 
Committee believes that such a distinction is not logical or fair to litigants. The 
reasons for the removal jurisdiction are the same as for the original jurisdic- 
tion, and a plaintiff seeking to invoke the aid of the Federal courts in the first 
instance should be in no better position because of the jurisdictional amount than 
a defendant who seeks to have a State action against him removed to the Fed- 
eral jurisdiction, provided all other elements that entitle him to do so are 
present. 

For these reasons it is our recommendation that sections 1331 and 1332 of title 
28 of the United States Code dealing with the original jurisdiction of the district 
courts be amended to raise the jurisdictional amount in each of these sections to 
$7,500. If this is done, the same limitation will apply to removed actions by 
virtue of the general provisions to that effect now contained in section 1441 of 
that title. 

Your Committee does not think that this raising of the jurisdictional amount 
would appreciably lessen the load of work on the Federal courts. When the 
Federal jurisdiction is sought in tort cases, plaintiffs can invoke the jurisdic- 
tion by alleging damages in excess of that amount, and only when this is mani- 
festly done in bad faith can jurisdiction be denied on that ground. 

Furthermore, although section 1331 of the Judicial Code limits jurisdiction in 
“Federal question” cases to those involving more than $3,000, most of what are 
generally known as “Federal question” cases are exempt from this requirement. 
The Federal courts are expressly given original jurisdiction without limitation 
upon the amount claimed in copyright, patent, and trademark cases by section 
1338 of title 28 of the code. Employers’ Liability Act, Fair Labor Standard 


§1 Stat. 78-80, and see History of Statutory Changes in Federal Trial Court Jurisdiction, 
appendix A, of this report. 

®2 Stat. 89, 92—The Law of the Midnight Judges. 

102 Stat. 132. 

4 Judiciary Act of 1887-88, 24 Stat. 552-553, corrected 25 Stat. 433. 

1236 Stat. 1091-1095. 

13 Act of June 25, 1948, ch. 646, 62 Stat. 930. 

1% Based upon Department of Labor Bureau of Labor Statistics Consumers’ Price Index 
of moderate income families in large cities, formerly known as the cost-of-living index, 
Monthly Labor Review, vol. 72, pp. 107, 242. In 1913 the average based upon the 1935-39 
averages as 100 was 70.7, in 1940 it was 100.2, and on December 15, 1950, it was 178.4. 
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Act, antitrust, ICC freight rate, and many other types of cases come in under 
section 1337 giving original jurisdiction without amount limitation in suits 
arising under acts regulating commerce. Other types are admitted to the Fed- 
eral courts without regard to the jurisdictional amount by special statutes, as, 
for example, suits involving civil rights, title 28, United States Code, section 
1343, or suits under the Miller Act, title 40, United States Code, section 270b. 
As to rent-regulation suits, the courts of appeals have divided as to whether 
the statute giving private parties the right to sue confers jurisdiction regard- 
less of the amount in controversy. When all of these types are eliminated, the 
only significant categories of “Federal question” cases subject to the jurisdic- 
tional amount are suits under the Jones Act and suits contesting the constitu- 
tionality of State statutes, and in both these types the amounts claimed usually 
far exceed $3,000. Thus, raising the jurisdictional amount would have signifi- 
cant effect mainly upon diversity cases. 

Studies of amounts claimed in cases already filed yield the percentages of all 
civil cases claiming more than the several amounts, and these proportions can 
be applied to the numbers of cases commenced to estimate the effect of raising 
the jurisdictional amount in reducing the business of the Federal courts. The 
table below shows the reduction in civil cases resulting from the increases in 
jurisdictional amounts. 


Reduction in number and percentage of civil cases resulting from an increase in 
the jurisdictional amount 
















$7,500 } $10,000 $15,000 
Total civil : 
eases filed Reduction in— Reduction in— Reduction in-- 
in 1950 








(86 districts) \ ccaniaitsetealiaunats eS nRappaipiibee shied a ao) 


| 
Number Percent Number Percent Number Percent 
| cases filed cases filed cases filed 

| 44,454 | 2,690 | 





1 Committee proposal, 


More detailed information on the reduction in business is given in table 2 
attached, and the reduction district by district is given in tabie 3 attached. 

If the increase in the jurisdictional amount were limited to removed cases, as 
some of the pending bills propose, the effect on the total business would be even 
less. Only about a third of the diversity cases are removed to the Federal courts, 
and removals constitute only about one-tenth of all civil cases commenced. 
Table 1, attached, shows the proportion of removed cases to total civil cases 
has declined slightly in the last 10 years. The effect of increasing the jurisdic- 
tional amount in removed cases would, therefore, be slight. If the jurisdic- 
tional ameunt in removed cases had been raised to $7,500, the estimated reduc- 
tion in 1950 filings would have been only 1.7 percent; if it had been $10,000, the 
reduction would have been 2.3 percent; if $15,000, the reduction would have 
been 3.6 percent. Table 4 shows the estimated effect on the business of the 
Federal courts of bills introduced in the 8lst and 82d Congresses raising the 
jurisdictional amount. 

Studies by the Administrative Office indicate that private cases, including those 
based on diversity of citizenship, on the average take about three times as much 
time of the individual judge as Government cases. Therefore the percentages 
given above could be increased as much as half to represent the proportion by 
which the time of the judge devoted to civil cases would be reduced by changes 
in the jurisdictional amount. But in many districts as much as a third of the 
judges’ time is given to the disposition of criminal cases—in some districts it is 
more—and there would be no change in the criminal caseload. And in other 
districts, where civil cases that do not require a minimum jurisdictional amount 
bulk large in the dockets, the reduction in civil business would be less. 

A warning as to the use of these estimates should be given. They are not 
entirely realistic because they represent the purely theoretical premise that the 
amount in controversy stated by the litigants in cases filed in 1950 would have 
remained the same if the jurisdictional amount had been raised. Litigants 
desiring to bring actions in the Federal courts would undoubtedly in many 
eases have raised the amounts for which recovery was asked, particularly in 
those cases sounding in tort. On the contrary, litigants desiring to stay in the 
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State courts would have kept under the jurisdictional amount if possible. Gen- 
erally speaking, the amount alleged in the complaint has been held to determine 
whether “the matter in controversy” exceeds the jurisdictional amount provided 
the claim is apparently made in good faith. (See St. Paul Mercury Indemnity 
Co. v. Red Cab Co., 303 U. S. 283, 288-00 (1938).) 

This warning is necessary because past increases in the jurisdictional amount 
appear to have had little effect on the business of the Federal courts. In 1877 
the jurisdictional amount was raised from $500 to $2,000. Private civil cases 
commenced in the district courts from 1876-79 were as follows: 


Faia heesertaremientnce kes aenteneieaneeniaee I BN ee at eisehon shia stagnate ah 11, 501 
SIND isin arg enn eae ee SOOO DG Spain aminieigeanmasine 12, 801 


The Judicial Code in 1911 raised the jurisdictional amount from $2,000 to 
$3,000. Private civil cases commenced in the district courts from 1910-13 were 
as follows: 

1010300. Lea he NO) GIS “TRB. 6 boi te Leh 10, 992 
1932... Lie UA SL MIO? 1008) oe ee ee 11, 183 


The relatively slight effect of increases in the jurisdictional amount is em- 
phasized by considering the amounts claimed in the types of cases subject to 
the jurisdictional amount. The tabulation below is based on cases filed in the 
first half of fiscal year 1951 for which the amount claimed is known: 





Amount claimed 


| | 
| Under | $7,500 | $10,000 | $15,000 | $25,000 | $35,000 | $50,000 | $75,000 | $100,000 
| $7,500 | or more! or More |or More |or More |or More |or More | or more | or more 


Nature of suit | Total 








| 

Federal question | 
Jones Act. ...... 814 14 | 800 | 793 729 582 | 424 | 333 187 | 135 

Diversity of citi- 

zenship: | | | | | | j 
4, 5, 373 | 955 4, 418 4, 244 3,440 | 2,622 1,910 | 1,623 945 713 
Contract..........| 1,603 543 | 1,060 | 972 642 442 332 260 | 186 146 
T Ort. Ack six -| 3, 764 | 17 | 3,357 | 3,271 | 2,798 | 2,180} 1,578 | 1,363) 759 | 567 

Miscellaneous. - - - 6 | 5 | 1 | 1 b : ‘i 


It is significant to note that raising the jurisdictional amount would eliminate 
many of the contract cases but have a considerably smaller effect upon the tort 
cases. For instance, and even apart from the greater freedom necessarily 
allowable to plaintiffs in their allegations of tort damages, an increase in the 
jurisdictional amount to $7,500 would eliminate 33 percent of the pure con- 
tract cases but only 11 percent of the personal injury cases. Increasing the 
amount to $10,000 would eliminate 39 percent of the contract cases but only 
13 percent of the personal injury cases, and if the amount were fixed at $15,000, 
59 percent of the contraet but only 25 percent of the personal injury cases 
would be eliminated (table 2). 

The increase in the amount would also decrease the number of removed cases 
in tort, because plaintiffs would thus be permitted to allege larger damages 
in State courts and still remain below the minimum jurisdictional amount per- 
mitted for removal to the Federal court. 


TRANSFER OF CASES FOR TRIAL UNDER UNITED STATES CODE, TITLE 28, SECTION 1404 (A) 


* * * * * s * 


The Committee recommends against the adoption of the proposed amendment 
to section 1404 of title 28 of the Code. 


RECOM MENDATIONS 


Wherefore, your Committee recommends— 
(1) That the historic jurisdiction based on diversity of citizenship be 
retained in the Federal courts. 
(2) That section 1332 of the Revised Judicial Code be amended so as to 
provide that a corporation may not invoke the Federal jurisdiction in a 
State in which it is doing business and from which it receives more than 
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half of its gross income (a draft of legislation for this purpose is attached 
as appendix B). 

(3) That the jurisdictional amounts prescribed by sections 1331 and 1332 
of the Revised Judicial Code be raised to $7,500. 

(4) That no change of the nature now proposed be made in section 1404 
of the Judicial Code and that bills to accomplish such a change be dis- 
approved. 

Respectfully submitted. 
JoHN J. Parker, Chairman. 
D. LAWRENCE GRONER. 
Ore L. PHILLIPS. 
Rosert L. Russew..* 
JOHN D. CLIFFORD. 
PHILLIP FORMAN. 
ArTHUR F. LEDERLE. 
LuTHEeR M,. SwyYGeErt. 
RicHArp M. DUNCAN, 
HeNry W. GODDARD. 

APPENDIX A 


HISTORY OF THE PRINCIPAL STATUTORY CHANGES IN THE 
JURISDICTION OF FEDERAL TRIAL COURTS ”™ 


1789: First Judiciary Act granted jurisdiction to Federal courts in suits be- 
tween a citizen of the State where suit was brought and a citizen of another 
State involving more than $500. Removal allowed by defendant “at the time 
of entering his appearance in such State court.” Assignees (except of foreign 
bills) not allowed to sue in Federal courts unless their assignors could sue (1 
Stat. 78-80). 

1801: The “law of the midnight judges” entrusted Federal courts with all litiga- 
tion “arising under the Constitution and laws of the United States and treaties 
* * * and also of all * * * matters * * * cognizable by the judicial authority 
of the United States, under and by virtue of the Constitution thereof, where the 
matter in dispute shall amount to $400” (2 Stat. 89, 92). 

1802: Repealed law of 1801; diversity jurisdictional amount again $500 (2) 
Stat. 132). 

Various temporary and specific acts, for example: 

1815: Removal of suits in State courts against Federal officers collecting war 
revenues permitted (3 Stat. 195, 198-199). 

1833: “Force bill” authorized removal of all suits against Federal officers for 
acts under revenue laws (4 Stat. 632, 633-634). 

1860-65: Series of acts for removal of cases where defendant asserted some 
Federal immunity or was exposed to local prejudice against national authority 
(e. g., 12 Stat. 755 (1863) ). 

1866: Removals permitted by one of several defendants as to whom there was 
a separable controversy (14 Stat. 306), thus qualifying the holding of Straw- 
bridge v. Curtiss (3 Cranch 267 (1806) ), that there must be diversity between all 
plaintiffs and all defendants. 

1867: Nonresident plaintiff or defendant allowed to remove on showing local 
prejudice (14 Stat. 558). 

1868: Nonbanking corporations organized under Federal law permitted to 
remove suits against them where defense rested on Federal law (15 Stat. 226). 

1871: Suits growing out of Federal authorities preventing racial discrimina- 
tion in voting made removable to Federal courts (16 Stat. 483, 438-440; repealed 
28 Stat. 36 (1894) ). 

1875: (1) Circuit courts given concurrent jurisdiction of suits “arising under 
the Constitution or laws of the United States, or treaties” and involving more than 
$500 (18 Stat. 470). Pacific Railroad Removal Cases (115 U. 8S. 1 (1885) ) held 


i Judge Russell approves explicitly of recommendations 2 and 4, and he approves in 
principle recommendations 1 and 2. 

ia Largely based on Frankfurter, Distribution of Judicial Power Between United States 
and State Courts, 13 Cornell L. Q. 499, 507-514 (1928). Federal criminal law, admiralty, 
bankruptcy, Indian and land litigation, patents, suits involving diplomats and aliens, and 
jurisdiction based on particular substantive statutes, e. g,, the Food and Drug Act, the 
Fair Labor Standards Act, and the Federal Tort Claims Act are not included. 
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that any suit involving a federally chartered corporation arose under the “laws of 
the United States.” 

(2) Diversity cases permitted to be brought in or removed to any district in 
which defendant “is an inhabitant or in which he shall be found at the time of 
serving” process (18 Stat. 470), thus permitting suits against or removals by 
corporations in every district in which they were doing business (Hz parte 
Schollenberger, 96 U. 8. 369 (1878) ). 

(3) Holders of negotiable promissory notes allowed to sue regardless of 
whether their assignors could sue, thus cutting down the assignee provisions of 
the First Judiciary Act (18 Stat. 470). 

(4) The Federal courts were directed not to proceed with cases not “really and 
substantially” involving a controversy within the jurisdiction or with parties 
“improperly or collusively” joined to give jurisdiction (18 Stat. 472). 

(5) One of several defendants permitted to remove suits involving separable 
controversies, regardless of whether separable suit was against removing de- 
fendant (18 Stat. 470), and Barney v. Latham (103 U. S. 205 (1880) ). 

1882: National banks denied right to remove solely on ground of Federal in- 
corporation (22 Stat. 162, 163). 

1887-88: Judiciary Act of 1887-88 imposed four restrictions on diversity of 
citizenship jurisdictional: (@) Jurisdiction amount raised from $500 to $2,000. 
(b) Suits allowed only in district in which defendant was an “inhabitant” and 
not in those in which he might be “found” ; corporations only inhabitants of State 
of incorporation. (c) Right of removal withdrawn from plaintiff and limited 
to nonresident defendant. (d) Jurisdiction denied in suits on assigned claims 
unless it existed before, with exceptions as to foreign bills of exchange and 
corporate bearer notes (24 Stat. 552-553). 

Two restrictions on Federal question jurisdiction: (@) Right of removal lim- 
ited to defendant.. (b) Jurisdictional amount raised from $500 to $2,000 (24 
Stat. 552) ; corrected (25 Stat. 433). 

1908-10: Federal Employers Liability Act gave concurrent jurisdiction to 
State and Federal courts (35 Stat. 65); but 2 years later Congress prohibited 
removals (36 Stat. 291). 

1910: Three judge court required for interlocutory injunctions against State 
action (36 Stat. 539, 557). 

1911: Jurisdictional amount raised from $2,000 to $3,000 (36 Stat. 1091-1095). 

1913: Stay of Federal suits against State authorities where a State enforce- 
ment suit accompanied by stay pending outcome had been begun (37 Stat. 1013). 

1915: Jurisdiction on ground of Federal incorporation denied in suits involv- 
ing railroads (38 Stat. 804). 

1920: Merchant Marine Act of 1920 made seaman’s personal injury and death 
actions nonremovable (41 Stat. 988). 

1925: Jurisdiction on basis of Federal incorporation denied all corporations 
unless the United States owned half the capital stock (43 Stat. 936). 

1932: Norris-LaGuardia Act curtailed jurisdiction to use injunctions in labor 
disputes (47 Stat. 70). 

1934: Johnson Act denied jurisdiction as to suits against State authorities 
for orders affecting public utility rates, not interfering with interstate commerce, 
where a “plain, speedy, and efficient remedy may be had * * * in the courts of 
such State” (48 Stat. 775). 

1936: Federal courts given jurisdiction of interpleader suits with claimants 
from different States involving $500 or more (49 Stat. 1096). 

1940: Diversity jurisdiction extended to citizens of the District of Columbia 
and Territories (54 Stat. 148). 


APPENDIX B 


Amend section 1332 of title 28 by adding thereto an additional subsection, 
numbered (c), as follows: 

“(c) For the purposes of this section and of section 1441 of this title a corpora- 
tion shall be deemed a citizen of any State by which it has been incorporated. 
For these purposes it shall also be deemed a citizen of a State from business 
transacted within which it derived more than half its gross income during the 
fiscal year last preceding the commencement of the action, if it is brought under 
this section, or preceding the filing of the petition for removal under section 1446.” 


95145—57 4 
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TABLE 1.—Civil cases and diversity cases commenced in 86 United States district 
courts, and diversity cases removed to the district courts, 1941-50 























Diversity cases Percent removed— 
Percentage 
Total civil of diversity | Cases begun 

Fiscal year cases filed, cases to (includes Cases re- 
86 districts total civil cases origi- moved to | Of diversity | Of total civil 

nally filed Federal 

and cases courts 2 

removed) ! 
ai - — —_—- — 1 _ — —- — 
| 

a 30, 580 23.8 | 7, 286 3,171 | 43.5 10.4 
| a : 30, 367 23. 5 | 7, 135 3,179 | 44.6 10.5 
1943. 29,061 | 18.8 | 5, 468 2, 340 | 42.8 8.1 
ee. obese 30, 212 17.3 5, 233 2, 306 | 44.1 7.6 
1945._... : 3 52, 568 10.0 | 5, 268 2,211 | 42.0 4.2 
1946_. use 3 57, 969 | 10.8 6, 242 2, 352 | 37.7 4.1 
1947 wee 3 49, 104 17.5 8, 486 2,721 | 31.7 5.5 
1948 __- | 36, 830 | 29.3 | 10, 779 3, 357 | 31.1 9.1 
1949....... 43, 351 28.5 | 12, 347 4, 088 | 33.1 9.4 
i neinteteinng 44, 454 | 29. 5 | 13, 124 4,112 | 31.3 9.3 


1 84 districts 1941-1948; 86 districts 1949-1950. 

2 The figures for the years 1941 to 1945, inclusive, are for all cases removed in 84 districts. The 1946 figure 
is for diversity cases removed in all districts. The 1947 and 1948 figures are for diversity cases removed in 
84 districts. The 1949 and 1950 figures are for diversity cases removed in 86 districts. Complete uniform 
information for each year is not available. 

3’ During the years 1945-47, a large number of price-control and rationing cases brought by the Govern- 
ment increased the total civil cases and decreased the percentage of diversity cases. OPA filings were 23,359 
in 1945, 31,182 in 1946, and 15,177 in 1947. 


TABLE 2.—Effect of changes in jurisdiction’ 


Number that could have been filed if— 

















Jurisdictional amount raised to— Nonresi- 
Civil 9 at ee eke dent cor- 
cases com- | | poration 
menced in | doing 
86 district | | business 
courts in | in State 
fiscal year | | treated as 
1950 | $7,500 | $10,000 $15,000 citizen of 
| State for 
jurisdic- 
| tional 
} purposes 
| 
ioc i Tae Sian der Berar cei ein Ratatat ase 
TNO BIO acest hertcciilibinindmanes " 44, 454 41, 764 | 41, 273 | 39, 046 36, 934 
United States cases de wand 21, 854 21, 85 21, 854 | 21, 854 21, 854 
PUEvOGs ONNGiis hs doe ke sk ok hal 22, 600 19, 910 | 19, 419 | 17, 192 15, 080 
eel dea ctl mee al pln 1, 716 1, 687 | 1, 671 | 1, 538 1, 716 
Diversity of citizenship 13, 124 10, 463 9, ORS 7, 904 | 5, 604 
I 4, 862 | 3, 244 2, 983 1, 987 (?) 
Real property... ian Saat 743 563 | 531 | 402 (2) 
Personal injury-- in Sere on | 6, 499 5, 813 | 5, 666 | 4, 857 (2) 
Other diversity............-. atten 1, 020 843 | 808 | 658 (2) 








See footnotes at end of table. 
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TABLE 2.—Hffect of changes in jurisdiction—Continued 





Reduction in number and percentage of cases filed if— 





Jurisdictional amount raised to— Nonresident 
is rial corporation 
doing busi- 
ness in State 
treated as 








$7,500 $10,000 $15,000 citizen of 
State for 

jurisdictional 

purposes 

Num- | Per- | Num- Per- | Num- | Per- | Num- | Per- 





ber | cent ber | cent ber | cent ber | cent 




















| 
Total civil cases.._.......--.. and 2, 690 | 6 3, 181 7 5, 408 12 7, 520 17 
Private cases______- bepeeccwnenceh One) SR elas) 96s -aee 24 | 7,520 33 
“2 a = } | 
Jones Act Se 29 2 | 45} 3 96 | - -19 Bie 
Diversity of citizenship-. | ceaeateibaeaian 2,661 | 20 3,136 | 24 5, 220 40 7, 520 57 
Contracts... : _..-----| 1,618 | 33| 1,879| 30) 2,875} 50| @) (2) 
Real property. _.- 180 24) 212) 29 341 | 46] (2) (2) 
Personal injury -- . ieee 686 | 11) 833 13 1, 642 25 (2) (2) 
Other. __- ; See 177 Wi. 22). 2 362 35} (2) (2) 








1 This table gives the number and percentage of civil cases filed in 86 districts in 1950 which would have 
been within the jurisdiction of the Federal courts if the jurisdictional amount in sees. 1331 and 1332 of title 28, 
United States Code, had been $7,500, $10,000, or $15,000 instead of $3,000, or if foreign corporations had been 
regarded as citizens of any State in which they were sued if they were doing business in that State. 

2 Not available. 


Note.—The statistics with reference to jurisdictional amount are based on the proportion of cases of 
different kinds filed in the Ist half of fiseal year 1951 which fell within the designated categories. For 
example, it was found that the following proportions of cases in these classes claimed $10,000 or more: 


Number of 
cases filed in 
the Ist half | Proportion 


Nature of action of 1951 for claiming 
which $10,000 or 
amount more 
claimed 
is known 
Percent 
PO BIR sink Ui dps dc cte wid dacdccdctehtecitdiéebendte aieshbdeniane 814 97.4 
Diversity cases. .....--- npc cnn Re a Nia alta tale ea haa ine 5, 373 79.0 
Od os5bthihaywcdcaidincns kaki telsdncsnbuskenedibeimabareteees 1, 603 60. 6 
Ride «ole bls inal beac SOAR RIG Al cdleind ete tibak een 3, 357 86.9 
| 





These percentages were applied to cases of the various types listed to determine how many would 
be eliminated by this change in jurisdiction. 

The statistics with reference to nonresident corporations doing business in the State are based on 
&@ sampling of cases terminated in 1949, 
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TABLE 3.—Effect of raising jurisdictional amount on civil business of the district 






































courts * 
Number of Federal question? and di- 
versity cases filed in 1950 claiming less 
Total than— 
| civil as eee - Bia iat e 
District cases | 
| filed, $7,500 } 
1950 Aa ee !hCUlCUrlC 
| } (number } (number 
Number | Percent | of cases) | of cases) 
of cases | of total | 
IN cihS~. igs ie sce So dasnesithcbadiahh ke 44, 454 | 2, 690 6.1 | 3, 181 5, 408 
First circuit: | | | 
Pid. occidh i coca coobwticaohedacaecdee bas cake 232 6 | 2.6 | 5 9 
DRRRNES it. sok. nk n deo | 1,201 42 | 3.5 50 | 90 
eS ae a See ae 83 5 | 6.0 6 | ll 
I a a i es eal el 145 10 6.9 | ll 19 
SD Nid oooh oan and dicccnsbupeses 549 15 | 2.7 | 18 31 
Second circuit: | 
OseOC IOUS .. 0. nee enon eneces coowcceneworoee= | 378 | 19 | 5.0 | 23 38 
NOW Work, Werthertie. 6: ....i.-.ccccdndccocveccce! 291 | 13 4,5 | 15 26 
we od Re ee) ia eee 1, 198 | 45 | 3.8 | 54 94 
me Ee eee eee heel 5, 210 213 | 4.1 258 495 
BOO Mis WNC sd, cdc cndibocdchétsccubcdhetact 414 | 16 | 3.9 | 19 33 
WHI: dec iccwu basis Lasditoibh es dade baleen deaue 61 4 | 6.6 | 4 S 
Third circuit: | | 
TR thine cits wtb aiiedbainlés Gib eh sinatt cate SP 109 | 7 6.4 8 13 
NOT i ernis dine sav vun die Muu dehengetiinibouepon 1, 069 56 5.2 | 66 114 
STA VOIR, GUC ois ois nn eit ben andonese 1,701 91 5.3 | 109 200 
Poennsyivania, middie. .......-...<-<1+44-4-+s~00- | 310 15 4.8 | 17 29 
PESTER, WEG nn pancdénccubnlinndigicesiat 1, 085 | 49 4.5 | 58 | 104 
Fourth circuit: | | 
Maryland il i ee a Boe Dt 581 27 | 4.6 | 32 55 
North Carolina, eastern ---.-_- .._- ok Sui dt 268 11 4.1 | 13 22 
North Carolina, middle. .......................-. 150 | 9 | 6.0 10 17 
Ue NA oot aseeiwsinectanpteineetninumaens | 166 11 | 6.6 | 13 21 
South Carolina, eastern___...-- pains ediiapeilaietned 282 | 29 | 10.3 35 58 
South Carolina, western.._..........-- 84 | 8 | 9.5 9 14 
Virginia, eastern....................- “i 605 | 28 | 4.6 | 33 60 
Virginia, western.._............-- : | 168 | 8 | 4.8 9 16 
West Virginia, northern. __. 109 | 4 3.7 5 9g 
West Virginia, southern.-- aaa sndtcl 240 | 19 | 7.9 23 40 
Fifth circuit: 
Alabama, northern--___..----- —— 363 | 31 | 8.5 | 36 60 
Alabama, middle __ Fe socnbied 117 | 9 7.7 10 17 
Alabama, southern. _- iinet aiaiideiaiidaeiaaeam 101 | 4 4.0 5 8 
Florida, northern it a ‘ eal 109 s | 7.3 9 15 
Florida, southern .. pilshedoss a 7“ 883 | 75 | 8.5 89 | 149 
Georgia, northern____.._-- seaSekeass 443 | 23 | 5.2 27 47 
Georgia, middle. ........- on pal } 232 | 11 | 4.7 13 22 
Georgia, southern. _. A .eenw sage 170 10 | 5.9 11 20 
Louisiana, eastern. j ae epee 621 | 50 | 8. 60 103 
Louisiana, western _-........_- EE 9 350 | 31 | 8.9 36 65 
Mississippi, northern _.__-__- a 118 | 8 | 6.8 | 9 | 16 
Mississippi, southern. _..- WS bi! 318 | 30 | 9.4 | 36 62 
Texas, northern... a a 860 | 162 | 18.8 | 189 295 
pt 20. : Wy 475 | 93 | 19.6 | 108 170 
Texas, southern............- ake | 1, 087 | 193 | 17.8 | 225 350 
Texas, western... .- iia aa bait ; 553 | 84 | 15.2 98 | 155 
Sixth cireuit: | | | 
Kentucky, eastern__._.._..-- idempentits aes 316 | 22 | 7.0 | 26 | 45 
Kentucky, western hedbedehd 4 342 16 4.7 19 | 32 
Michigan, eastern. - Sataewents 1, 470 58 | 3.9 68 | 117 
Michigan, western__.___- a 281 | 10 | 3.6 | 12 | 20 
Ohio, northern. _- Rl titeati i 1, 125 64 5.7 | 76 133 
Ohio, southern. -. ‘ 875 25 2.9 30 | 5i 
Tennessee, eastern_-. ; ae 433 | : 7.4 | 38 | 69 
Tennessee, middle__.-- st ; aria 162 | 7 | 4.3 | 15 
Tennessee, western : pits on 231 | 10 4.3 12 21 
Seventh circuit: 
Illinois, northern. . ; 4 Zo 1, 952 133 6.8 157 | 260 
Illinois, eastern la z 319 3 ag 16 | 28 
Illinois, southern. -_- ion =a tt aalnioe 267 17 | 6.4 20 | 34 
Indiana, northern. - - adil aan 308 | 20 6.5 | 23 | 39 
Indiana, southern. _. : ; ae oe 554 22 4.0 26 | 45 
Wisconsin, eastern............... ‘ 339 18 5.3 | 21 5 
Wisconsin, western... -- hati e 97 ! s 8.2 10 18 


See footnotes at end of table. 
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TABLE 3.—Effect of raising jurisdictional amount on civil business of the district 











courts—Continued 
Number of Federal question? and di- 
versity cases filed in 1950 claiming less 
| Total than— 
| civil |__ sist ids 
District cases | 
| filed, $7,500 
1950 | | $10,000 | $15,000 
| (number | (number 
| Number | Percent | of cases) | of cases) 
of cases | of total | 
viinsdehceaalpeiediadetsaltichaiaD we | 
Eighth circuit: } 
po a. Se oS, ee See 311 | 21 6.8 | 25 42 
Arkansas, westerD.......---.--.-2.2------0- 192 | 19 | 9.9 | 22 37 
Iowa, northern. ....--.------ ‘ 136 | 12 } 8.8 | 14 2 
Lg | RR See ee ‘ 225 | 14 | 6.2 | 17 29 
Minnesota..-- Z 723 } 46 | 6.4 | 55 93 
Missouri, eastern.....................- 808 | 39 | 4.8 | 46 | q 
Missouri, western. - - ars 825. | 62 | 7.5 | 73 | 126 
Nebraska_ Ch atthe 322 18 | 5.6 | 21 | 35 
North Dakota. J 213 8 | 3.8 10 | 17 
South Tdekete. osc tse bt ce es 115 5 | 4.3 | 6 11 
Ninth circuit: | | 
Arizona ss ccenseelins sit semaek decal adalianieatcondanisiishledtinasiidaaananid 261 16 6.1 | 19 | 31 
SI, WINNS caine ddaldcacdecockcaswonens 1, 328 46 | 3.5 | 55 | 90 
OoaliirewGh: semtietlls 54. cc tt adissss ines 2,191 | 65 | 3.0 | 76 121 
ON a ae ak oe 189 | 12 | 6.3 14 | 23 
PRONG. oc cvonadbbubivecccubsl uususcdituddans 159 | 9 | 5.7 ll | 19 
Nevada. __..... palettes ssa 93 | 7 | 7.5 8 | 13 
Orie iio.5. 5c Jodo... ae tion 709 30 4.2 | 36 61 
yO EE ST ES RE IT ES 189 9 | 4.8 | 10 | 16 
I NO a 514 13 2. 5 | 16 27 
PRs and ainosa iscalenit atte besaaanne Diced 99 2 | 2.0 | 3 | 4 
Tenth circuit: | 
QOD i viva ciwencclisiwewe wpvbddnadbtabpaiads . 58 37 | 8.1 | 44 70 
RMN fuel was tecleubid. od. ae Saad 625 45 | 7.2 53 89 
New Mexico- Saks sg skaiph un code eR tees ile dot ae cn Sik 176 12 | 6.8 | 15 26 
Oklahoma, northern..............-...2..-......- 171 20 | 11.7 | 23 39 
Oklahoma, eastern....... 225.226.0006 ssecce te. 191 19 | 9.9 | 22 36 
CG, WINE oct concnnannanduendaaaenenet 399 33 | 8.3 | 39 66 
TE Science ectons len Nis ship epebtsiapatsgedaididiaiaeindbaaladinnaatiniet 194 12 | 6. 2 | 15 24 
WONG. 4 6 ddtthitncesh hidupiseeriienn alive 78 | 6 7.7 7 12 
' 








| Estimated figures, calculated as stated in the note to table 2. Applies to Federal question and diversity 
cases. 28 U.S. C. 1331, 1832. The number of cases listed for each district under $7,500, $10,000, and $15,000 
does not exactly equal the totals for the 86 districts because of the dropping of fractions and the different 
method of computation in Jones Act cases in the southern district of New York as stated in the following 
note. The figures for each individual district are based on overall averages for all districts and not on the 
average for each individual district. 

2 Only those Federal question cases to which 28 U. 8. C. 1331 is applicable are included. The only cate- 
gory involving a substantial num ber of cases is that of actions under the Jones Act for seamen’s injuries, 

’ This district has a large number of Jones Act cases (seamen’s injuries). The factors used in determining 
the num bers of cases listed in the southern district of New York are based in part on experience in Jones Act 
cases in this district. The Jones Act cases in this district below the amounts given are: $7,500, 4.1 percent; 
$10,000, 7.8 percent; and $15,000, 18.3 percent. 
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TABLE 4.—Hffect of proposed changes in jurisdiction of Federal district courts 


(Total civil cases filed in 1950, 44,454] 











Civil 
| cases 
| which 
| would Reduc- 
; have been| Redue- | tion in 
Title of bill or within | tionin | percent- 
source of change Proposed change in jurisdiction jurisdic- | number age of 
tion of of cases civil 
district filing 
courts 
| under | 
| | proposed | 
| bill 
| | | 
' | j 
H. R. 6435 (81st Raise jurisdictional amount in Federal question and | 41, 27 3, 181 | 7,2 
Cong). | diversity cases to $10,000. 
H. R. 4938 (8ist | Raise jurisdictional amount in removed cases based | 43, 642 812 | 1.8 
Cong). | on diversity or Federal question to $7,500. | | 
H. R. 3643 (8ist | Raise jurisdictional amount in removed cases based 43, 496 | 958 | 2.2 
Cong). | _ on diversity or Federal question to $10,000. | | | 
H. R. 3763 (81st | Raise jurisdictional amount in removed cases based on | 42, 849 | 1, 605 | 3.6 
Cong); H. R.| diversity or Federal question to $15,000. | | 
78, 1988 (82d 
Cong). 
H. R. 3868 (8ist | Raise jurisdictional amount in removed diversity cases | 43, 497 957 | 2.2 
Cong). to $10,000. | | 
H. R. 1987 (82d | Make a corporation a citizen of any State in which itis | ' 36,934 17, 520 116.9 
Cong). | doing business. 
Bill recom- | Raise jurisdictional amount in Federal question and | 41, 764 2, 690 6.1 


mended by diversity cases to $7,500. | 
committee. 2 








! The figures given for H. R. 1987 apply to a foreign corporation doing business in the State where suit is 
brought. Therefore, the exact number of cases eliminated would be somewhat larger than this estimate, 
but the precise figures are not available. 

2 This does not include the change to provide that foreign corporations shall be deemed citizens of any 
State if more than half of the gross income results from business in that State. No figures are available on 
the effect of that provision. 


Mr. Marts. The foregoing is the report dated March 12, 1951, by 
Judge Parker’s committee to the Chief Justice and members of the 
Judicial Conference, attached to which are tables of figures and statis- 
tics in support of the conclusions which were reached. 

The Judicial Conference upon receipt of the report of March 12, 
1951, directed that it be submitted to all of the Federal judges of the 
United States and to the Judicial Conferences of the various circuits 
for their consideration and comment and study. 

That was done, and those comments and suggestions were received 
by Judge Parker’s committee. 

He then presented a final report upon the subject to the Judicial 
Conference, dated September 24, 1951, which I should also like to have 
incorporated in the record. 

Mr. Wuu1s. The last report will likewise be incorporated into the 
record. 

(The report dated September 24, 1951, is as follows: ) 


REPORT OF THE COMMITTEE ON JURISDICTION AND VENUE 


To the Chief Justice of the United States, Chairman, and the Members of the 
Judicial Conference of the United States: 

Your Committee on the Jurisdiction and Venue of the District Courts of the 
United States reports as follows: 

Our report of March 12, 1951, which the Conference received at its special 
session in March 1951, was circulated throughout the judiciary in April 1951 
in accordance with the directions of the Conference and it was the subject of 
consideration by the circuit conferences of the 1st, 2d, 3d, 4th, 5th, 7th, Sth, 
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and 10th circuits. The reactions of the judges and of the circuit conferences 
were considered by the Committee at a meeting held in Washington, D. C., on 
September 22, 1951, where the following members of the Committee were pres- 
ent: Circuit Judges John J. Parker, D. Lawrence Groner, Orie L. Phillips, and 
Robert L. Russell; and District Judges John D. Clifford, Jr., Richard M. Duncan, 
Phillip Forman, Arthur F. Lederle, and Luther M. Swygert. 

The Committee has reviewed the four recommendations contained in its 
original report. These were as follows: 

(1) That the historic jurisdiction based on diversity of citizenship be retained 
in the Federal courts. 

(2) That section 1332 of the Revised Judicial Code be amended so as to 
provide that a corporation may not invoke the Federal jurisdiction in a 
State in which it is doing business and from which it receives more than 
half of its gross income. 

(3) That the jurisdictional amounts prescribed by sections 1331 and 1332 
of the Revised Judicial Code be raised to $7,500. 

(4) That no change of the nature proposed be made in section 1404 of 
the Judicial Code and that bills to accomplish such a change ke disapproved. 

The committee has concluded to adhere to recommendations 1, 3, and 4, 
as set forth above. 

After consideration the committee now preposes a modification of its second 
recommendation to conform to the resolution on the subject of the judicial con- 
feeenee of the 10th circuit. Accordingly we recommend that section 1332 of the 

evised Judicial Code be amended so as to provide that a corporation may not 
invoke the Federal jurisdiction in a State where it has its principal place of 
business. 

We believe that this provides a simpler and more practical formula than our 
orginal suggestions which would have foreclosed the jurisdiction in States where 
more than half of the corporate gross income is received. Our present proposal 
to rest the matter upon the principal place of business of the corporation has a 
precedent in the jurisdictional provisions of the Bankruptcy Act (U. S. C., title 
11, sec. 11) and so provides a more familiar criterion, while at the same time 
preserving the purpose of our previous recommendations to prevent frauds and 
abuses of the Federal jurisdiction by corporations which are primarily local in 
character. 

A revised draft of a proposed bill to accomplish this recommendation is 
attached. 

Respectfully submitted. 

JOHN J. PARKER, 
Chairman for the Committee. 
September 24, 1951. 
(Attachment. ) 


REPORT OF THE COMMITTEE ON JURISDICTION AND VENUE, SEPTEMBER 24, 1951 
[Attachment] 


AN ACT To amend section 1332 of title 28 of the United States Code 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1332 of title 28 of the United 
States Code is amended by adding at the end of that section a new subsection (c) 
as follows: 

“(c) For the purpose of this section and of section 1441 of this title a corpora- 
tion shall be deemed a citizen of the State of its original creation. For these 
purposes it shall also be deemed a citizen of a State where it has its principal 
place of business.” 

Sec. 2. Subsection (c) of section 1332, title 28, United States Code, shall apply 
only to actions commenced after the effective date of this act. 


Mr. Maris. The report of Judge Parker’s Committee was approved 
by the Judicial Conference of the United States at its session in 
September 1951. At the session of the Judicial Conference in Septem- 
ber 1952 the recommendations of the Committee were again approved 
with the modification that the new jurisdictional amount be raised 
from $7,500 to $10,000. At the sessions of the Judicial Conference in 
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March 1955 and March 1957 this approval was reaflirmed. The action 
taken by the Judicial Conference at these sessions appears from its 
reports, as follows: 


SESSION OF SEPTEMBER 1951 


Chief Judge Parker, Chairman of the Committee appointed to study the 
venue and jurisdiction of the district courts of the United States reported to 
the Conference the conclusions and legislative recommendations of his Com- 
mittee. He informed the Conference that the comprehensive report presented 
to it by his Committee in March 1951 had been circulated throughout the judiciary 
in accordance with the directions of the Conference and had been considered by 
the circuit conferences of the ist, 2d, 3d, 4th, 5th, 7th, 8th, and 10th circuits. 
Following receipt of the reactions of the judges and of the conferences, the Com- 
mittee had met again to consider its previous report in the light of these com- 
ments. The Commitee had then reviewed the recommendations of its previous 
report and concluded to adhere to all of them except the one which would 
foreclose to corporations the Federal jurisdiction in cases based upon diversity 
of citizenship in States where they are doing business and from which they 
receive more than half their gross income. As to this recommendation, the 
Committee had concluded to follow a recommendation of the 10th circuit, which 
would substitute for the formula based upon net income, the standard specified 
in the jurisdictional sections of the Bankruptcy Act (U. 8. C., title 11, see. 11) 
which rests the matter upon the principal place of business of the corporation, 
and it presented to the Conference a draft of legislation to accomplish this 
purpose by amendment of United States Code, title 28, section 1332. Accordingly 
the Committee recommended that the Conference approve its four recommenda- 
tions as follows: 

(1) That the historic jurisdiction based upon diversity of citizenship be 
retained in the Federal courts. 

(2) That section 1332 of the Revised Judicial Code be amended to provide 
that in cases based upon diversity of citizenship a corporation shall be 
deemed a citizen both of the State of its creation and the State in which 
it has its principal place of business, and that its recommended draft of a 
bill to accomplish this purpose be approved. 

(3) That the jurisdictional amounts prescribed by sections 1331 and 
1332 of the Revised Judicial Code as requisite for Federal jurisdiction in 
cases based upon diversity of citizenship or a Federal question be raised 
from $3,000 to $7,500. 

(4) That no change in the law dealing with the transfer of cases for 
trial of the nature proposed by legislation now before the Congress be made 
in section 1404 of the Judicial Code and that bills to accomplish such a 
change be disapproved. 

After considerable discussion the Conference approved of the reports and 
recommendations of the Committee and authorized the Committee to be of any 
possible service to the Congress in its consideration of the legislative changes 
proposed. 


SESSION OF SEPTEMBER 1952 


Chief Judge Parker, Chairman of the Committee appointed to study the venue 
and jurisdiction of the district courts, reported that H. R. 3098 of the 88d Congress 
passed the House of Representatives on May 19, 1952, but was not acted upon by 
the Senate. This bill would amend sections 1331 and 1332 of title 28, United 
States Code, so as to fix the jurisdictional amount in Federal question and 
diversity of citizenship cases at $10,000. The Conference approved H. R. 3098 in 
the form in which it passed the House of Representatives. 

The Conference also reaffirmed its approval of proposed legislation which was 
introduced in the 82d Congress on the recommendation of the Conference as H. R. 
7623. This bill would amend section 1332 of title 28, United States Code, so as to 
provide that in cases based upon diversity of citizenship a corporation shall be 
deemed to be a citizen both of the State of its creation and the State in which it 
has its principal place of business. 
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SESSION OF MARCH 1955 


The attention of the Conference was called to bills (H. R. 91, H. R. 5007) 
introduced in the present Congress affecting the jurisdictional amount in Federal 
question and diversity of citizenship cases. The Conference reaffirmed its 
recommendation (cf. report, September 1952 session, p. 15) that legislation be 
enacted to amend sections 1331 and 1332 of title 28, United States Code, so as to 
fix the jurisdictional amount in Federal question and diversity of citizenship 
cases at $10,000, and further to amend section 1332 so as to provide that in cases 
based upon diversity of citizenship a corporation shall be deemed to be a citizen 
both of the State of its creation and the State in which it has its principal place 
of business. 


SESSION OF MARCH 1957 


Chief Judge Biggs reported that the Committee had considered at length 
various proposals for restricting or modifying the present diversity jurisdiction 
of the United States courts. The Committee found that the situation in respect 
to diversity jurisdiction is an extremely complex one and was not prepared to 
deal at length with the subject until further statistics have been procured from 
the Administrative Office and the matter has been considered further. 

Previously the Committee had recommended that the jurisdictional amount be 
placed at $15,000, exclusive of interest and costs, but it was now of the view 
that it should modify its former recommendation and adhere to that expressed 
by the Committee on Judisdiction and Venue of which Chief Judge Parker was 
Chairman. Accordingly, it unanimously resolved that the Committee recom- 
mend to the Judicial Conference that the jurisdictional amount in diversity 
eases be increased to $10,000, exclusive of interest and costs, and that every 
effort be made to procure the enactment of such legislation by the present 
Congress. 

The Committee also was of the view that the recommendation made to the 
Conference by the Committee on Jurisdiction and Venue, that a corporation 
be deemed to be a citizen not only of the State of its incorporation but also of 
the State in which it has its principal place of business, should be renewed 
at the present Congress. 

These recommendations were adopted by the Conference and the Committee 
was authorized to continue its study of jurisdiction in diversity of citizenship 
cases, 

Mr. Maris. The report of Judge Parker’s committee—which is 
fully documented and which I shall not attempt to paraphrase; I 
couldn’t adequately paraphrase Judge Parker if I wanted to—very 
thoroughly discusses the problem and reaches definite conclusions, 
and that report’ s conclusions are, in regard to the matters before 
your committee today, first, that the diversity jurisdiction should be 
continued. There were suggestions at that time made in various quar- 
ters that all the diversity jurisdiction should be eliminated as a means 
of reducing the caseload in the Federal courts. The Committee con- 
cluded that that would be unwise and improper and recommended 
against it. That recommendation was approved by the Judicial 
Conference. 

There was a subsidiary recommendation following the suggestion 
now made by Governor Tuck in his bill that the diversity j jur isdiction 
be reduced by the elimination of corporations therefrom. The Com 
mittee was unable to agree with that conclusion 

Mr. Writs. May I ask a question at this point ? 

Mr. Marts. Certainly. 
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Mr. Wiis. The elimination of this proposal was not based on 
constitutional grounds; was it? 

Mr. Maris. No, no; on ground of policy, that the diversity juris- 
diction was a matter which was provided for citizens of other States 
and that it should be continued, having been carried forward from 
the foundation of the Government; that there was no present reason 
as a matter of policy why it should be abandoned. 

Mr. Wuu1s. Let me get your opinion for the record. I ask you 
whether the version of the bill of Mr. Ashley and that of Governor 
Tuck would not present constitutional questions. In other words, 
there is no question that Congress has the power to do so? That is 
my opinion, but I want yours for the record. 

Mr. Marts. I believe you are correct in that opinion, Mr. Chair- 
man. I don’t believe there is a question of constitutional power, 
because the Constitution delimits the area in which the Federal 
jurisdiction may be exercised, but it doesn’t precisely define that 
area; it leaves that definition to Congress, and that has always been 
the construction from the foundation of our Government. 

For instance, diversity jurisdiction is limited in itself and always 
has been to an amount in controversy above a certain figure, and 
there is nothing about such a figure, a limiting amount, in the Con- 
stitution. 

Mr. Wiis. Do you know whether it has ever appeared in our 
history when diversity of citizenship as such was not provided? 

Mr. Marts. No. I believe it has been provided for since the first 
Judiciary Act passed in 1789. 

One of the tables attached to Judge Parker’s report sets out the 
statutory history of the diversity jurisdiction in detail. 

The power to include cases of diverse citizenship in the jurisdic- 
tion of the Federal courts is expressly spelled out in article ITI. 

Mr. Wits. Could that be negated ? 

Mr. Maris. It has been limited. 

Mr. Wuuus. [f it has been limited, it could be negated ? 

Mr. Maris. It has been limited so that persons of diverse citizen- 
ship who have a controversy involving only $2,500 are excluded from 
the Federal courts. The Constitution says nothing about a limit of 
$3,000; so it has always been understood that Congress has the power 
to determine precisely what jurisdiction shall be granted to the 
Federal courts in this field. 

Mr. Tuck. Judge, may I ask you something on that, too? Of 
course, there is nothing in the Constitution about corporations and 
the fact that corporations have been brought in is purely because 
citizenship has been conferred upon the corporations by the court 
decisions ? 

Mr. Marts. Well, the problem of corporations raised a very difficult 
problem in the early days in the diverse citizenship field. Corpora- 
tions are not citizens and the Supreme Court has held that a corpora- 
tion is not and cannot be held a citizen. Though it may be a person 
in the constitutional sense, it is not a citizen. That was spelled out, 
as Governor Tuck suggested in his statement, very early upon the 
theory that the members of the corporation were citizens, since they 
are individuals, and could, therefore, be considered in determining the 
presence of diversity of citizenship: and in order to resolve that 
difficult problem, the Court said that the members will be conclusively 
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presumed to be citizens of the State in which the corporation is in- 
corporated. Therefore, the corporation reflects their citizenship, 
and accordingly, it is to be regarded for jurisdictional purposes as a 
citizen of the State in which it is incorporated. 

But the fact is that many corporations have stockholders who are 
citizens of many different States. The Supreme Court has, however, 
held to the rule that you cannot inquire into the actual citizenship of 
the stockholders. They are to be presumed, for the purpose of di- 
versity jurisdiction, to be citizens of the State in which the corporation 
is incorporated; hence the corporation must be regarded as a citizen 
of that State in which it has been incorporated and of no other State. 

It is by virtue of that rule, which is now of long standing and thor- 
oughly embedded in our jurisprudence, that a so-called foreign corpo- 
ration can be sued under the diversity jurisdiction where it is being 
sued by a citizen of a State other than the State of its incorporation. 

Mr. Tuck. Judge, I believe you told me that you had some figures 
there on relieving the workload, recommendations of the Judicial 
Conference? Would you sometime or other, before you conclude, let 
us have those figures. 

Mr. Maris. I certainly will. I have figures here, and we will get 
them in perhaps better form and submit them to you. 

There are some figures attached to Judge Parker’s report on that 
subject, but they relate to the period 1950 and 1951, and we are 
endeavoring to bring the figures down to a later date on that. 

If I may just follow through as to the conclusions of Judge Parker’s 
committee, the recommendation of the committee and the judicial con- 
ference was that the jurisdiction in diversity cases with respect to 
corporations be not eliminated entirely but that it be somewhat modi- 
fied. It was recognized that there may be an abuse in this field due to 
the presumption I have mentioned, this fiction of stamping a corpo- 
ration as a citizen of the State of its incorporation; a fiction which 
is particularly unreal in the case of a corporation which is doing 
wholiy local business in a State other than that of its incorporation. 

As I suggested to Governor Tuck, in conversation before the hear- 
ing today, suppose a group of citizens of Virginia want to open a 
retail store in Richmond. They look around and decide that Dela- 
ware will provide them with a charter that is more liberal than one 
from the State of Virginia, so they incorporate in Delaware. They 
are all citizens of Virginia, they do all their business in Virginia, 
have their principal place of business in Virginia. Yet their cor- 
poration is regarded as a foreign corporation, as a citizen of Dela- 
ware, and therefore through their Delaware corporation they can 
have access to the Federal courts in Virginia with respect to suits 
brought by or against citizens of Virginia who are doing business 
with them locally. 

Whereas their competitors across the street who have secured a 
Virginia charter don’t have that privilege. They are restricted to 
the local courts because there is technically no diversity of citizenship. 
Certainly in such a situation you should eliminate the diversity 
jurisdiction. 

The Conference’s recommendation on that score was that the law 
should be amended so that a corporation shall be regarded not only 
as a citizen of the State of its incorporation, but also it shall be 
regarded as a citizen of the State in which it maintains its principal 
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place of business, which would eliminate those corporations doing a 
local business with a foreign charter; but it would not eliminate those 
corporations which do business over a large number of States, such 
as the railroads and the insurance companies and other corporations 
whose business is not localized in one particular State. Even such a 
cor poration, however, would be regarded as a citizen of that one of 
the States in which it did business, in which was located its principal 
place of business, if such a place could be identified. 

Mr. Tuck. Is it not true that the Railway Labor Act provides that 
suit may be brought against railroads anywhere in the country ? 

Mr. Marts. That is a Federal statute, and that, of course, is not 
involved in this diversity problem. 

Under the Federal Employers Liability Act, which I think is the 
act to which you refer, a railway employee may bring suit at present 
in any place where he can serve the railroad. 

That is a jurisdiction to which the $3,000 limit is not applicable. 
In other words, he can bring a suit for any amount under that act. 

That is the first recommendation, namely, that the jurisdiction over 
corporations in diversity cases be limited to that extent, and it is incor- 
porated in H. R. 4497. 

Now, of course, there are gradations of limitation that you could 
impose in this area. This is the minimum, I should say, and it is the 
one which the Conference felt it was proper for it to recommend. 
You could go further and say that a corporation shall be regarded as a 
citizen of any State in which it is doing business, whether that is its 
principal place of business or not, though that would eliminate many 
more corporations. 

Or you can go as far as Governor Tuck’s bill does and say that 
corporations shall be eliminated entirely. 

Now, the third recommendation is exactly in line with the provisions 
of both bills. It is the reeomemndation that the jurisdictional amount 
be increased from $3,000 to $10,000. 

We are quite aware of the fact, which Governor Tuck has suggested, 
that the reduction of business that would result from that amendment 
is more apparent than real; because in tort cases, as you gentlemen 
all know, the amount claimed may bear little or no relation to the 
actual recovery. A man can claim almost anything he pleases in a 
personal injury case, and if it is necessary to claim $10,000 to get 
into a Federal court, he will do so unless there is some polici ing, some 
sanction applied in case he fails to recover the jurisdictional amount. 

That would not apply in contract cases, however. In contract cases 

a plaintiff claims his actual damages under the contract. And we have 
figures to indicate—these figures ‘have been gathered for the 8 months 
ending December 31, 1956— “that duri ing that period there were in the 
district courts 1,193 civil contract cases of diverse citizenship filed 
in all the system. 

Mr. Wits. How many ? 

Mr. Marts. 1,193. And 456 of these involved claims of less than 
$10,000. They were between $3,000 and $10,000. So that, so far as 
the contract cases filed during that recent 3-month period is concerned, 
38.2 percent of them would ‘be eliminated if you increased the juris- 
dig tional amount from $3,000 to $10,000. 

Now, on the basis of the amount claimed on the face of the pleadings, 
there would be an elimination of say 10 percent of the tort cases, but 


se tne 
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as I have suggested, that figure is unreal, because if the complainants 
were faced with a $10,000 limit they would in most cases have claimed 
that amount instead of $3,000, probably. 

Mr. Witu1s. That is ‘the point on which I propounded a question to 
Governor Tuck; namely, including a provision to the effect that 
unless the plaintiff recovers the designated amount—at least the juris- 
dictional amount—he will pay costs. 

Mr. Marts. I see no reason why such a provision could not be 
inserted. It might be provided that you would lose your own costs or 
you might be required to pay your opponent’s costs. There are two 
possibilities. 

Mr. Wits. Not only that, but the amount that I have in mind 
would not necessarily have to be $10,000. You could say the juris- 
diction is $10,000, but unless you recover, say, at least $5 ,000 

Mr. Manis. That’s possible. 

Mr. Wiuuts. Then you pay costs. The figures I quote I am picking 
out of the air. But I am pointing out that you do have gradations, as 
you pointed out, that you can play with. 

Mr. Marts. There could be some detriment applied to the man who 
made an extravagant claim, and it turned out he couldn’t establish it 
at all but made the claim merely for the purpose of getting into Fed- 
eral court. 

That was not considered by the Judicial Conference. That sugges- 
tion has not been made heretofore so far as I know. 

Mr. Wituts. I am not making it; I am just suggesting it for con- 
sideration. 

Mr. Manis. I had never heard of it before, but it certainly is some- 
thing to think about. 

Mr. Moore. Mr, Chairman, it would seem to me that if the attempt 
to set up any formula here which in effect is less than the jurisdictional 
amount, then that amount would then become the jurisdictional 
amount in any case that was filed. 

Mr. Marts. I would rather think so. 

Mr. Moore. While it seems to be a harsh measure, it would appear 
to me that any sanction or penalty should have the effect of having 
them toe the line. If it is to be $10,000, and considering the contr: act 

cases that the judge spoke to us about, if we attempt to arrive at a 
formula which would allow them to recover less than the jurisdictional 
amount before they would suffer any sanction or penalty, the workload 
decrease that is antic ipated would be somewhat reduced. 

Mr. Marts. I think that is right. 

Mr. Moore. I don’t approve of that method. I like the first ap- 
proach, and I realize it would be harsh. 

Mr. Marts. There is another gradation, Mr. Chairman. This par- 
ticular thing occurs to me: You could make it an absolute loss of costs 
or you could provide that there should be such a loss, at the discretion 
of the court in view of the peculiar circumstances of the particular 
case. It would be not a matter of right but of grace. There are vari- 
ous possibilities there. In other words, if the judge saw that this 
was—— 

Mr. Wits. We could leave it up to the presiding judge to pass on 
the question of costs. 

Mr. Marts. Right; upon the theory that if he saw that there was a 
case where there was an extravagant claim which should never have 
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come into the Federal court, he would disallow costs. If it was a close 
case, he would allow it. That would be a little more equitable. In 
other words, if the jurisdictional amount is not recovered, but there 
is Some recovery, the costs should be in the discretion of the trial 
judge, the allowance of costs. 

Mr. Wiis. If we consider some kind of provision along these 
lines, would we have to provide that that provision will apply only 
when the case is decided by decision of the court, not via compromise 4 2 

Mr. Maris. Yes; I think so, because if it is a compromise, normally 
the whole provisions of the compromise are included in the agreement. 
J think that is right and that it would apply only when the amount is 
determined by a verdict or a final judgment of the court. 

Mr. Moorr. Judge, how much of the time is taken up in matters 
which are pretrial in nature that ultimately you do not have to sit to 
a final disposition of the case ? 

Mr. Maris. There is no doubt that judicial time is taken up by that, 
particularly if the compromise comes out of a pretrial conferenc e, as 
frequently happens. Frequently the case is settled before coming 
before a judge at all, and that has not taken any judicial time, at least. 

Mr. Chairman, if I may just follow through with what I was going 
to state as to the action taken by the Conference, the original report of 
the Committee which Judge Parker headed suggested an increase in 
the jurisdictional amount to $7,500. It was thought at that time that 
perhaps $10,000 was too high. Since then the Judicial Conference has 
approved the proposal that the increase be to $10,000. That was done, 
as I have stated, at the September 1952 session of the Judicial Con- 
ference. It was felt—and certainly I concur in that view—that with 
the general increase in costs, the inflationary increase—— 

Mr. Brooks. Judge, to go back one moment to the proposals, would 
you think that since this is a relatively new idea that it might be wise 
to see how the new limitation operates on the workload of the judges 
to ascertain whether they are exorbitant, extravagant claims made 
and allegations that in fact do not prove out? Do you think that 
might be a wise approach to this at this time? 

Mr. Marts. That perhaps might be. I do not believe without fur- 
ther study I would be prepared to suggest that you go beyond making 
it discretionary with the trial judge to disallow costs ina case where 
it appeared that the jurisdiction had really been imposed on in view 
of the result which established that the amount actually involved was 
much less than the jurisdictional amount. 

In other words, if it were proposed to make it an actual loss of 
costs, in every such case, I would want to think about that and I 
would expect that the Judicial Conference would want to give that 
study. Perhaps, as Congressman Brooks suggests, it might be well 
to try out the other first and see what happens. 

Mr. Brooks. Just to give an idea whether or not they are con- 
forming. 

Mr. Moore. Judge, has the Judicial Conference, in making this 
suggestion here of raising this to $10,000, anticipated a decrease in 
your overall workload ? 

Mr. Marts. Well, yes. 

Mr. Moore. With particular reference to the report that you have 
just given with respect to contract cases, I would say that would be 
true. 
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Mr. Maris. There would certainly be some reduction, and I might 
say, gentlemen, that, of course, this whole thing came to the con- 
ference as a part of the major problem with which your committee is 
faced of the increasing workload and necessity of providing constantly 
for additional judicial personnel. We could see no other way of 
meeting that, at least in part, than by reducing the jurisdiction, and 
this seems to be the only place where the j jurisdiction could be reduced. 

Now, how far this would be effective is really any man’s guess. I 
suggest the figures with respect to contract cases, and that may be a 
fair criterion. 

On the other hand, that does not apply, of course, to the tort cases, 
except for automobile accidents involving property damage where 
you cannot very well inflate the claim. But where personal injuries 
are involved, and the vast bulk of these tort diversity cases we are 
getting now are motor-vehicle cases, you can nearly always claim 
$10,000 instead of $3,000. You have pain and suffering and that sort 
of thing to claim. You may never recover the $10, 000, but you can 
at least claim it without being charged, except in a very occasional 

case, with lack of good faith. You may think in good faith you 
are going to get $10, 000 w hen your case is ‘only worth $500 in the eyes 
of a jury. 

So we do not know how far this would go in the way of relieving 
the burden in tort cases, but it would go some distance I have no 
doubt. 

Mr. Wixu1s. Let me ask this question: Do the documents that you 
offered there reflect the percent of cases presented to the Federal judi- 
ciary arising under the diversity-of-citizenship clause as compared 
to the number of cases in other areas, jurisdictions, claiming juris- 
diction on constitutional grounds, and so forth? 

Mr. Marts. Federal cases ? 

Mr. Wiiuis. Yes. 

Mr. Maris. Yes; they do. 

Mr. Moors. Page 14. 

Mr. Marts. They do. 

Mr. Wituis. Because we would need that information to try to 
phrase the caseload release as a result 

Mr. Maris. Of course, Mr, Chairman, those figures are readily 
available in the annual reports of the Director of the Administrative 
Office of the United States courts. 

I am not quite sure whether they are all in this particular report, 
but they are readily available, and bear in mind we are now talking 
not only about diversity, when we are dealing with the jurisdictional 
amount, but also about Federal cases, except in the case of those Fed- 
eral statutes which give jurisdiction to the Federal courts regardless 
of amount. 

There are a number of those, such as the Federal Employers Lia- 
bility Act, but unless the act of Congress which confers a cause of 
action gives jurisdiction to the Federal courts specifically, a suit 
cannot be brought in the Federal courts on that cause of action unless 
the jurisdictional amount is alleged to be present, so this would affect 
those Federal cases as well as the diversity ones. 





Mr. Wits. In other words, the monetary amount would involve, 


in effect, Federal cases ? 
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Mr. Maris. Yes; certain Federal cases—all Federal cases except 
those where the statute gives jurisdiction regardless of amount. 

Mr. Wiis. But I would imagine the latter category is not in the 
proposal 

Mr. Marts. It is fairly extensive, because it includes the Federal 
Employers Liability Act, under which a great many cases are brought 
in the Federal courts by injured railroad workmen, and it includes 
the patent, copyright, and trademark laws, the Fair Labor Standards 
Act, the antitrust laws, and other Federal laws which give full juris- 
diction to the district courts. 

Mr. Wits. Off the record. 

( Discussion off the record. ) 

Mr. Maris. This would help. This cannot be offered as a panacea, 
gentlemen. It is not a panacea. It will help. However, it will take 
time to tell, and there are other phases of the problem that the Com- 
mittee on Court Administration of the Judicial Conference is working 
on. For instance, you have, Mr. Chairman, your Louisiana statute, 
the direct-suit statute—— 

Mr. Wixus. I know. 

Mr. Marts. Under which any tort case, practically, can be brought 
in the Federal court because the insurance carrier is a nonresident of 
Louisiana. And that is clogging your Federal courts in Louisiana. 

Now, maybe that is a problem that calls for special attention. And 
then there is the Texas Compensation Act, under which an employee 
has review in the courts of an award of compensation in Texas. 
Since the suit is against the insurance carrier, which in most cases is 
a nonresident corporation, that corporation can remove the compensa- 
tion suit to the Federal court because the maximum amount recover- 
able under the statute is more than $3,000. 

Mr. Wiis. Of the record again. 

( Discussion off the record.) 

Mr. Marts. Mr. Chairman, I only suggest these two instances to 
show the problem, and this bill does not necessarily meet that prob- 
lem. That may be something else that will have to be considered, 
and the Judicial Conference Committee is considering whether some- 
thing might properly be done in special cases of that sort. But they 
do add to the burden of business in the Federal courts in those States, 
very much. 

This, Mr. Chairman, is the proposal, and H. R. 4497, as I said before, 
introduced by Mr. Ashley, carries out specifically and in detail the 
suggestion which has been approved by the Judicial Conference. 
H. R. 2516, Governor Tuck’s bill, would go farther and would unques- 
tionably effect a much greater reduction in the caseload in the Federal 
courts if it were passed because it would eliminate all corporations 
from diversity jurisdiction. 

Mr. Wituis. Of course, you could have, I imagine, a third alterna- 
tive. Governor Tuck’s bill deals with individuals, and hence cor- 
porations are not regarded. 

Mr. Marts. That is right. 

Mr. Wiis. Mr. Ashley’s bill gives dual citizenship to corporations, 
the State of incorporation, plus the State of principally doing business. 

Mr. Marts. To some corporations, where those two places are not the 
same, where the corporation doesn’t actually have its principal place 
of business in its home State. 
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Mr. Wits. I realize that. But then there could be another plan 
in between the two to provide that the corporations would be con- 
sidered citizens of all States where they do substantial business. 

Mr. Maris. That is right. Or where they are registered to do 
business. 

Mr. Wiis. I am not saying substantial business is the only cri- 
terion, but you have that possibility. 

Mr. Maris. Or you could have the provision that they should be 
regarded as citizens in any State in which they are qualified to do busi- 
ness. You know there is a provision in the law of every State that 
a foreign corporation may file its charter and get a certificate of au- 
thority | to do business, : and corporations do that in many States. Now, 
that is another intermediate position. 

Mr. Wuuis. Was that last one, qualified to do business, which is 
easy to reach and easy to understand, was that feature considered by 
Judicial Conference / 

Mr. Maris. Yes; and rejected upon the grounds that I suggested, 
Judge Parker’s committee felt that that would really eliminate 
American business, which is mostly now incorporated, from access to 
the Federal courts, because corporations qualified to do business in any 
State in which they are doing local business would be eliminated from 
access to the Federal courts in suits by or against residents of that 
State. 

Mr. Moore. For all practical purposes, Judge, it would in effect 
remove diversity of citizenship as a basis for jurisdiction; would it 
not ? 

Mr. Maris. So far as corporations are concerned ? 

Mr. Moore. Yes. If you predicate it on “qualified to do business” 
basis. 

Mr. Manis. It would come close to Governor Tuck’s bill, although 
not in the same way, but it would not eliminate the corporation which 
is doing wholly interstate commerce in a State and which by virtue 
of that fact is not required to qualify locally. It would only eliminate 
those corporations who are qualified to do local business in the State, 
you see, and therefore were in effect competing with the local busi- 
nesses of the State. So that is another graduation. In other words, 
there are various steps which you could take in this field short of the 
complete elimination of corporations. 

Mr. Brooks. Judge, what is the general view of people representing 
corporations? Do they feel this would handicap them by having to 
go tothe State court? Is there any objection to it? 

Mr. Marts. I don’t know that I can speak for them, but my im- 
pression is that counsel for large corporate interests that operate 
through the country would be strongly opposed, even possibly to the 
suggestion of H. R. 4497, but certainly to a suggestion going beyond 
that. I think they would be opposed to it, and I think that they 
would be very bitterly opposed to Governor Tuck’s bill, as I have 
talked to some of them. 

Mr. Brooxs. The reason I asked this question is not because I am 
opposed necessarily to that provision, but I am trying to evaluate the 
kind of opposition we might meet in this very worthwhile investiga 
tion, which I think is m: and: atory. 

Mr. Maris. These gentlemen, as I have talked to them, seem to 
regard pretty highly their privilege of taking their litigation into 
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the Federal courts in States remote from their headquarters where 
they don’t know the local people, and they fear for the results that 
might be reached in the State court. ‘They seem to feel that way. 

Mr. Brooks. I thought people seemed to be reluctant about the State 
courts, too. 

Mr. Marts. Well, this has been a reluctance that has existed for some 
time, this particular one. 

Mr. Brooks. A longstanding reluctance. 

Mr. Marts. Well, it is the basis, I suppose, for the diversity juris- 
diction, when all is said and done; why it was originally put in the 
Constitution. 

We should like, if we might, to submit some additional tables sup- 
plementing the tables which are attached to Judge Parker’s report 
which would give present figures such as we have been able to gather. 
We have made a quick, rather spot check in 4 or 5 districts through 
the clerks of the courts to determine how many corporation diversity 
cases would involve corporations whose principal offices were in that 
State although their places of incorporation were elsewhere. The 
figures indicate a substantial number, but far from a majority of the 
cases would be in that category. But it would eliminate some cases, 
those cases of the corporations that in reality are local corporations 
except that they have secured a charter from some other State. 

There is one amendment that should be made in each of the bills. 
You may remember that last year, by the act of July 26, 1956, 70th 
United States Statutes at Large, page 658, section 1332 (b) of title 
28, United States Code, was amended to include the Commonwealth 
of Puerto Rico in the definition of State, so that as the subsection as 
now amended reads: 

(b) The word “States”, as used in this section, includes the Territories, the 
District of Columbia, and the Commonwealth of Puerto Rico. 

That amendment should be made in each bill. That applies to 
each of these two bills. I have prepared this amendment with respect 
to H. R. 4497, and I will hand it to your counsel. There is one thing 
I haven’t yet stated, Mr. Chairman, and I should do so now just by 
way of explanation, before I conclude. 

Judge Parker’s Committee in its original report suggested that the 
corporation matter should be stated in this way, that a corporation 
should be regarded as a citizen of the State in which it was incorpo- 
rated and also of any State in which it receives more than half of its 
gross income. 

Upon reflection, it was felt that this was a test that would be diffi- 
cult to apply, would require evidence, and what not, and so the sub- 
stitution was made following the language of the Bankruptcy Act, 
which uses this same test as a basis for jurisdiction in a bankruptcy 
court, that a corporation should be regarded as a citizen of the State 
in which it has its principal place of business. That is the exact lan- 
guage of the Bankruptcy Act. There are a large number of cases 
in the books which construe just what that means, what is the prin- 
cipal place, and what is not the principal place of business of a cor- 
poration. So that by using that language we will have a well-under- 
stood phrase, and you have cases which will help the courts to apply 
it. Accordingly, that phrase was substituted, and that is the lan- 
guage that is in H. R. 4497. 
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Mr. Moore. Judge, in reflecting upon the dual citizenship that is 
in H. R. 4497, there are a lot of instances, are there not, in which you 
have a corporation incorporated i in X State and a principal place of 
business in another State. I know in some instances where you will 
say X corporation, having its principal office in the city of Pittsburgh, 
Allegheny County, Pa., and it may be incorporated in Delaware and 
its principal business related to the production and its actual activi- 
ties of the corporation may be in some several States. 

Mr. Maris. Yes; that is just why the Committee and the Confer- 
ence have suggested the use of this term which has been defined in the 
Bankruptcy Act. All of those problems have arisen in bankruptcy 
cases, and as I recall the cases—and I wouldn’t want to be bound by 
this statement because I haven’t them before me—I think the courts 
have generally taken the view that where a corporation’s interests 
are rather widespread, the principal place of business is an actual 
rather than a theoretical or legal one. It is the actual place where 
its business operations are coordinated, directed, and carried out, 
which would ordinarily be the place w here its officers carry on its 
day-to-day business, where its accounts are kept, where its payments 
are made, and not necessarily a State in which it may have a plant, 
if it is a big corporation, or something of that sort. 

But that has been pretty well worked out in the bankruptcy cases, 
and that law would all be available, you see, to be applied here with- 
out having to go over it again from the beginning. 

Mr. Wiis. Any more questions ? 

Mr. Tuck. I don’t have any questions. I would like to take it upon 
myself to say that, as a member of the committee I do appreciate the 
judge coming here today and giving us the benefit of his wide store 
of knowledge and information on this subject; and while it is not 
practical for him to come in in support of my bill, nevertheless, I do 
appreciate him coming, and if at any time soon before the bill is acted 
upon any other information comes to him or he should have e any other 
thoughts about the subject, I would personally be glad to have the 
benefit of them. 

Mr. Marts. Thank you very much, Governor Tuck. It has been a 
real privilege to be here and, of course, I appear here as a representa- 
tive of the Judicial ( ‘onference and must state their views , as I am not 
in a position to go as far as you suggest, but it is for the committee 
to decide how far: you should go, of course, 

Mr. Tuck. One of our distinguished United States Senators re- 
ferred to me a few days ago before a large audience in Virginia. He 

said I made a mistake sometimes, and that when I do make them I 
make big ones. 

Mr. Marts. Well, I could cite to you the names of gentlemen repre- 
senting corporations who would think you were making a big mistake. 

Mr. Brooxs. Mr. Chairman, as I understand it, the judge is going 
to try and give us, if the figures do not already reflect it, the estimated 
reduction in cases resulting from a provision for increasing the 
amount from $3,000 to $10,000, and also, as a separate figure, the an- 
ticipated reduction in the caseload from the change in the diversity. 

Mr. Marts. You mean from the change in the corporation citizen- 
ship. 

Mr. Brooks. Yes. 

Mr. Mantis. The double citizenship provision. 
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Mr. Brooks. Yes, sir. As to both aspects of it, because apparently 
under Congressman Ashley’s bill its principal plac e of business would 
limit not all of the corporations but will limit some of them. 

Mr. Maris. Some of them. 

Mr. Brooxs. Whereas Governor Tuck’s bill would eliminate all. 
So that would be 3 figures, 1 as to the $3,000 to $10,000, 1 as to limit- 
ing corporations in the principal place of business, and the third 
w here you just eliminate corporations. 

Mr. Marts. We will get what we can. We certainly can get the 
figures on the jurisdictional amount with this necessary qualification, 
that in the tort cases you can’t be sure that the plaintiffs wouldn’t, if 
they had known of it, have claimed the higher amount, but we can 
give you the figures on the present claims. In the contract. cases it 
is a pretty firm figure, it seems tome. They couldn’t inflate a con- 
tract case. If there is something due on the contract—— 

Mr. Brooxs. We appreciate the tort cases will be your best esti- 
mate, and we won’t hold you to it. 

Mr. Marts. When it comes to the corporations, that is a very dif- 
ficult problem to get figures on. We have the cases in the clerks’ 
offices. They, of course, assert in the complaint or in the defense that 
the corporation is incorporated in a certain State and that there is 
diversity of citizenship between the parties, and it appears in the 
papers normally that the corporation also has an oflice in the State 
in which the suit is being brought. 

Now, whether that is its principal office is a question of fact which 
doesn’t appear on the pleadings. We asked the clerks, who are pretty 
intelligent gentlemen as you know, in several districts, and who know 
their districts pretty well, to go over their list of diversity cases in- 
volving incorporated plaintiffs or defendants and estimate as best 
they could from their knowledge which corporations had their prin- 
cipal place of business in the district and which didn’t, and we have 
some figures which, of course, are approximate and only estimated, 
from five districts. And they indicate that the corporations in Fed- 
eral court in diversity cases in those districts, which have their prin- 
cipal place of business in the district, are not as numerous as one 
might think. 

For instance, in the district of Connecticut. there are 207 such cases, 
according to the clerk’s record, now pending in his file, and he states 
that in 13 of those the corporation has its principal place of business 
in Connecticut. He believes that 168 of them do not. 

Now, of course, that includes all the railroads, all the insurance 
companies, you see, and these large corporations, which loom pretty 
large in the figures. Twenty-six of them he is not sure about. You 
see, at best that is only about 10 percent. 

In the southern district of Texas—I suppose this brings in those 
workman compensation cases—but there are 717 corporation diversity 

cases now pending in the district of which the clerk was able to 
identify only 26 as primarily local businesses. Six hundred and 
fifty he knew were corporations that didn’t have their principal place 
of business in Texas, and 41 he wasn’t sure about. 

Now, that is the way these estimates have gone. You can see they 
are approximate, because it would take a hearing in some cases 
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to get the facts as to the corporation, but perhaps it would run 10 
percent, let us say. Well, 10 percent is a reduction in the caseload. 

Mr. Brooks. On principal place of business. 

Mr. Maris. Yes. On principal place of business in the State. 

Mr. Brooks. On the $3,000 to $10,000 it would be more. 

Mr. Maris. Oh, yes. I think so. Particularly in the contract 
cases. I showed that, of the cases that came in to the Federal courts 
during the 3 months ending last December 31, 38 percent would be elim- 
inated. Now, when it comes to this corporation situation, however, 
I think there is a little bit more to be said there. I think there is 
a matter of fairness to local business involved. I speak now for 
myself, but I think the Conference would reflect this view, too. 

I don’t believe it is exactly fair to give this advantage, if it is an 
advantage, to a competitor across the street just because he got a 
charter from another State and he has a privilege of choice of courts 
which the local business that took its charter out in the local State 
does not have. I think that you can say that that is an extension 
of diversity that is not justified. 

Now, if it really is an interstate concern, then you can say that it 
perhaps is in a different position, but if it is to all intents and pur- 
pose a local enterprise, the only out-of-State thing being that the 
ocal stockholders went to Delaware or some other State to get a 
charter, why should they have a privilege which the people that are 
competing with them on exactly the same basis, except they took 
a charter out in their own State, don’t have? 

Mr. Brooks. Judge, do you think that those corporations that are 
actually in interstate commerce should have that privilege? 

Mr. Maris. Well, yes. I think 

Mr. Brooks. As opposed to a locally 

Mr. Maris. Yes. I think there is a great distinction between 
those two. The local people got the out-of-State charter merely be- 
cause they could get some advantage taxwise or by virtue of the cor- 
porate powers the charter gave them, but not because they intended 
to do business in that other State because by hypothesis they are not 
doing business in the State of their incorporation at all. 

Mr. Moore. I have no more questions. 

Mr. Wiis. Thank you very much, Judge. We appreciate your 
appearing. 

Mr. Maris. We will submit to Mr. Brickfield the figures we are 
able to obtain. 

Mr. Wiis. Does anyone in the audience wish to testify ? 

Mr. Leonarp. I am sorry, Mr. Chairman. What was that ques- 
tion ? 

Mr. Wits. I asked whether there was anyone in the audience who 
was a prospective witness. 

Mr. Lronarp. Yes, Mr. Chairman. I am from the Department 
of Justice. I am afraid this was arranged a little too late to get 
word to counsel in advance. If I may make a statement—— 

Mr. Wiis. Off the record. 

(Discussion off the record. ) 

Mr. Wixuts. We would be delighted to hear from you. 
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TESTIMONY OF GEORGE LEONARD, FIRST ASSISTANT, CIVIL 
DIVISION, DEPARTMENT OF JUSTICE 


Mr. Lzonarp. My name is George Leonard. I am the first assistant 
in the Civil Division of the Department of Justice. I was requested 
by the Office of the Deputy Attorney General to come down here to- 
day and to express the opinion of the Department, which is directly 
in favor of the recommendation made by the Judicial Conference at 
its meeting 3 months ago in March and which I believe is completely 
codified in bill 4497, and there is nothing, as I see it, that I can add 
to the very excellent discussion that Judge Maris has made of the 
comparison between the bills and the questions here involved. So, 
if there is anything I can add in answer to questions of the committee, 
we have a formal statement either with the committee now or on its 
way over to that effect. 

Mr. Wixuis. The statement will be received, and we are very glad 
indeed to have the views of the Department of Justice, which we al- 
ways request and ultimately have for consideration before we act on 
a bill of this kind. 

Mr. Lxonarp. Mr. Chairman, I appreciate the opportunity of ap- 
pearing before you in support of this legislation. 

Mr. Wiis. The committee will go into executive session. The 
record will be kept open for a reasonable time for the submission of 
further statements and reports. This hearing is closed. 

(Whereupon at 12:05 p. m., the committee went into executive 
session. ) 
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STATEMENT PRESENTED BY JOSEPH F. SpANIoL, Jr., ATTORNEY, Division or Pro- 
CEDURAL STUDIES AND STATISTICS, ADMINISTRATIVE OFFICE OF THE UNITED STATES 
CoURTS, OF THE EFFECT OF THE CHANGES PROPOSED IN THE BILLS, H. R. 2516 
AND H. R. 4497, ON THE VOLUME oF CIVIL CASES FILED IN THE UNITED STATES 
District Courts UNDER THE FEDERAL QUESTION AND DIVERSITY OF CITIZENSHIP 
JURISDICTION 


In September 1951 the Judicial Conference of the United States approved a 
report of its Committee appointed to study the overall problem of jurisdiction 
and venue for the United States district courts and made three recommendations 
concerning the question of jurisdiction : 

(1) That the historic jurisdiction based upon diversity of citizenship 
jurisdiction be retained in the Federal courts. 

(2) That section 1332 of the Revised Judicial Code be amended to pro- 
vide that in cases based upon diversity of citizenship jurisdiction a corpora- 
tion shall be deemed a citizen both of the State of its creation and the State 
in which it has its principal place of business. 

(3) That the jurisdictional amounts prescribed by sections 1331 and 
1332 of the Revised Judicial Code as requisite for Federal jurisdiction in 
cases based upon diversity of citizenship or a Federal question be raised 
from $3,000 to $7,500. 

This third recommendation was amended at the September 1952 session when 
the Conference approved a pending bill to increase the jurisdictional amount in 
diversity of citizenship and Federal question cases from $3,000 to $10,000. 
These recommendations, as amended, were subsequently renewed by the Confer- 
ence at its March 1957 session. 

One of the principal aims of these proposals is to alleviate the crowded condi- 
tions in the district courts which have been prevalent for the last decade by 
eliminating the filing of cases which concern controversies purely local in nature, 
though one of the parties may be a corporation chartered in another State, and 
by curtailing the filing of suits involving lesser values through an increase in 
the jurisdictional amounts. 

In the years following the Second World War the judicial business of the 
United States district courts has increased at an alarming rate. Total civil 
eases filed are up 75 percent and the private civil business has more than 
doubled since 1941 in the districts having exclusively Federal jurisdiction. 
Most of this increase has occurred in the diversity of citizenship cases which 
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have increased from 7,286 in 1941 to 20,524 in 1956. These figures appear in the 
following table: 


Civil cases filed in the 86* United States district courts having solely Federal 
jurisdiction during the fiscal years 1941-56 


Private civil cases 
Total civil United 




















Fiscal year cases States 
civil cases Total Federal Diversity 
question | of e'tizen- | Admiralty 
ship 
PPliien side nde cecal hsosidede 28, 909 14, 544 14, 365 5, 427 7, 286 1, 652 
ee oe oe 29, 592 15, 962 13, 630 5. 040 7,135 1,477 
1943... a — 28, 166 17, 905 10, 261 3, 616 5, 468 1, 156 
ee hn : 29, 742 19, 849 | 9, 893 3, 473 5, 233 1, 185 
1945_ . 2 52,144 2 42, 087 10, 057 3, 563 5, 268 1, 227 
1945__- : a 2 §7, 512 2 44, 931 12, 581 5, O85 6, 242 1, 254 
1947... ibn da dseeey bess 2 48, 809 2 29, 159 19, 650 9, 298 &, 586 1, 766 
1948__._- ‘ J Mtn 35, 459 | 15, 576 | 20, 883 6, 906 10, 779 3, 198 
1949___ a al 43, 351 | 21, 396 | 21, 955 6, 543 12, 347 3, 065 
1950___ i 41.4 ienin 44, 454 | 21, 854 | 22, 600 6, 743 13, 124 2, 733 
1951... 41, 252 | 18, 802 | 22, 450 6, 441 13, 474 2, 535 
1952... 2 | 47, 734 | 22, 243 | 25, 491 7, 622 15, 125 2, 744 
1953__- ie 52, 674 | 23, 166 | 29, 508 8, 928 17, 374 3, 206 
Piobetudnes ie onl 48, 182 19, 147 29, 015 7, 492 | 18, 598 2, 925 
1955....- ‘ 61eteteeln aay | 48, 308 | 19, 504 28, 804 7,117 19, 121 2, 566 
19535 aa 51, 284 | 20, 600 | 30, 684 7, 602 20, 524 2, 55: 
} j | 


1 84 districts, 1941-48; 86 districts, 1949 to date. 
2 The large number of United States civil cases in 1945-47 were mostly price and rent control cases. 


The result of this unprecedented increase in private litigation has been the 
congestion of court dockets principally in a few metropolitan areas where delays 
of 3 years and more in getting cases to trial have become everyday occurrences. 


INVOKING OF DIVERSITY JURISDICTION BY CORPORATIONS 


The proposal contained in the bill H. R. 2516 to change the word “citizens” 
where it appears in section 1332 of title 28, United States Code, to “individuals 
who are citizens” would bar from the district courts those suits to which a 
corporation is a party based upon the diversity of citizenship jurisdiction. This 
would very drastically reduce the volume of cases in the Federal courts. Of 
the 20,524 diversity-of-citizenship cases filed in the district courts during the 
fiscal year 1956 a corporation was a party in 12,732 cases, or 62 percent. The 
percentage was almost identical for the fiscal years 1951 and 1955. Diversity- 
of-citizenship cases involving corporations accounted for one-fourth of all civil 
cases filed in the 86 district courts in 1956. 

The Judicial Conference of the United States has not considered this plan, 
but a somewhat less drastic proposal to make a corporation a citizen for the 
purposes of the diversity of citizenship jurisdiction of every State in which it 
is doing business, was throughly studied by the Committee on Jurisdiction and 
Venue. Figures contained in the 1951 report of the Committee show that of 
the 13,124 diversity of citizenship cases filed in the district courts during the 
fiscal year 1950, a nonresident corporation doing business in the State was party 


7 6), 


in 7,520 cases, or 57.3 percent of the total number. The percentage was about 
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the same in 1951 and again in the fiscal years 1955 and 1956, as shown in the- 
following table: 


Diversity of citizenship cases commenced in the district eourts 








| 


Diversity eases involving 
a nonresident corporation 
doing business in the 























| Total diver- State 
Fiscal year | sity cases |__ wag Vs = 
commenced 
Percentage 
| Total cases | of diversity 
cases 
ph i US es ioe tat pe Serie 8 3 ul 
1950..... ate sais nate i aiaiatie teenie ali cents lala aliales ness eiaiaceaeliah | 13, 124 | 7, 520 | 57.3 
POOR tis DU LO ESE ee Sl 3. Meche wobihcwatcandena 13, 474 | 7, 999 59. 4 
1955-... LG. Sd dnhaewsl ee de toe Sadndoe des tiestetek aes | 19, 121 | 11, 054 57.8 
icin theeemnsteaneiteanddiiemmiitn:ind phe Adeniinin tai eesaronl 20, 524 | 11, 881 57.9 








The diversity cases constituted more than one-third of the total civil cases 
filed in the district courts during 1955 and 1956 and according to studies con- 
ducted by the Administrative Office of the United States Courts these same cases 
are taking more than 50 percent of the time of the district judges because of 
their complexity and due to the fact that a larger percentage reach the trial 
stage. In relation to the total civil caseload the diversity of citizenship cases 
involving nonresident corporations doing business in the State constituted 17 
percent of the 44,454 civil cases filed in 1950; 19 percent of the 41,252 civil cases 
filed in 1951; 23 percent of the 48,308 civil cases filed in 1955; and 23 percent of 
the 51,284 civil cases filed in 1956. These figures are exclusive of the civil 
eases filed in the District of Columbia and in the Territorial district courts 
having local as well as Federal jurisdiction. 

The Judicial Conference Committee considered and rejected the suggestion 
that corporations be deemed citizens of every State in which they are doing 
business, but did recommend the provision contained in the bill H. R. 4497 that 
a corporation be deemed a citizen both of the State in which it is created and 
of the State in which it has its principal place of business. Determining the 
effect of this proposal in reducing the caseload. in the district courts is difficult. 
The Federal Rules of Civil Procedure require that the jurisdiction of the court 
be shown in the pleadings, which means that in diversity cases the residence of 
the parties, including corporations, appears in the papers on file in the district 
court, but the place where a corporation has its principal place of business is 
seldom mentioned. 

In order that some information may be provided, the clerks in five district 
courts were asked to tabulate by hand all pending diversity-of-citizenship cases 
in which a corporation was a party and indicate to the best of their knowledge 
how many of these cases involved corporations chartered in another State which 
had their principal place of business in their own State. The figures so as- 
sembled show considerable variation, but do indicate that a small but substan- 
tial number of cases will be affected. The figures on the cases surveyed appear 
in the following table: 


| 
Principal place of business Percentage 
__| of cases 
| involving 
Total | | corpora- 
District cases | tions which 
surveyed In the Out of | Unknown | have their 
State State | principal 
place of 
| business in 
| the State 


Connecticut 207 168 26 6.3 
Michigan, western 51 33 6 23. 5 
Delaware... 32 32 ue 
Kentucky, eastern 58 16 42 |. ‘ 

Texas, southern _ 717 26 650 41 3.6 


nN ww 
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JURISDICTIONAL AMOUNT 


The provisions in the bills H. R. 2516 and H. R. 4497 increasing the jurisdic- 
tional amount in Federal question and diversity of citizenship cases from $3,000 
to $10,000 are identical and are the same as those recommended by the Judicial 
Conference of the United States. The report of the Conference Committee on 
Jurisdiction and Venue traces the history of the provisions relating to jurisdic- 
tional amounts and shows that the last increase was made in the Judicial Code 
of 1911 (36 Stat. 1091-1095) when the required amount was increased from 
$2,000 to the present level of $3,000. Since 1911 the purchasing power of the 
dollar has dwindled and its value now is just a little more than one-third of the 
value of the dollar when the present $3,000 minimum was fixed. The figures of 
the Bureau of Labor Statistics show that on a 1947-49 base of 100 the 1913 index 
of the cost of living (which is the first year for which a figure is available) was 
42.3 and for April 1957 it was 119.3. This is an increase of 182 percent. 

The reliability of any estimate of the effect on the workload of the district 
courts of increasing the jurisdictional amounts in Federal question and diversity 
of citizenship cases is lessened because of the flexibility readily apparent in the 
legal test of what constitutes the “amount in controversy” in personal injury 
cases, namely the “amount which is claimed in good faith.” (See St. Paul Mer- 
cury Indemnity Oo. v. Red Cab Co., 303 U. S. 283 (1938).) For this reason and 
for the reason that with the exception of Jones Act suits (personal injury to 
seamen) and suits challenging the constitutionality of State statutes, Federal 
question cases, such as patent, copyright, trademark, and antitrust are not sub- 
ject to the jurisdictional amounts prescribed in section 1331 of title 28, United 
States Code, the Judicial Conference Committee concluded that the raising of the 
jurisdictional amount would not appreciably lessen the load of work on the 
Federal courts. 

The Committee based its conclusion in part upon the figures supplied by the 
Administrative Office of the United States Courts showing the amount of dam- 
ages claimed in Jones Act suits and diversity-of-citizenship cases filed in the 
district courts during the first half of the fiscal year 1951. The situation has not 
changed appreciably since that time as shown by the following figures which 
include the amounts claimed in these same types of cases filed in the district 
courts during the quarter ending December 31, 1956. 


Percentage of Jones Act suits and diversity of citizenship cases filed in the 
United States district courts during the 1st half of the fiscal year 1951 and the 
2d quarter of the fiscal year 1957 in which the amount of damages claimed did 
not exceed the sum of $10,000 





Cases filed during the 1st half | Cases filed during the 2d quar- 
of the fiscal year 1951 ter of the fiscal year 1957 





Type of action $10,000 or less $10,000 or less 


| 
| claimed claimed 
| pene’ ik te eee eta Teter Ps ce eee) 
cases | cases 
| Cases | Percent- | Cases | Percent- 
age age 
eg ee = an cinse | cicapemnnenngaenncmme featenonntbensuaes ween o ——— 
| | | | | 
Federal question: Jones Act_____- ied 814 | 21 | 2.6 | 607 | 16 | 2.6 
Diversity of citizenship: | 
nd en | 1, 603 e31| 304] 1,198 | 456 | 38.2 
Personal injury, motor vehicle --_- <fokke sas | 668 | 37 | 5.5 
Other tort _.-__- . : wisi | 13,764 1 493 | 113.1 1, 260 | 126 | 10.0 
Other diversity -. _- | 6 | 5 () | 65 | 26 | 40.0 
| 


' 


1 Includes the personal injury, motor vehicle cases. 
2 No percentage computed. 


The number of diversity of citizenship cases, excluding tort actions, filed during 
the 2 periods surveyed in which the amount in controversy did not exceed $10,000 
constitutes almost 40 percent of the total of such cases, This is important be- 
cause the suits in this grouping are generally time consuming. However, a re- 
duction of 40 percent in the number of diversity of citizenship cases, other than 
tort suits, filed in the district courts during the fiscal year 1956 would have 
amounted to a reduction of only 6 percent in the total civil caseload. <A reduc- 
tion of 5.5 percent in the number of diversity of citizenship personal injury, 
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motor-vehicle cases plus a reduction of 10 percent in all other diversity of citi- 
zenship tort suits would have amounted to a decrease of about 2 percent in the 
total civil caseload. Jones Act suits are not numerous so that a decline of 2 to 3 
percent in the number filed would not effect a significant change in the overall 
civil caseload. 

On the basis of the available information it is therefore estimated that an in- 
crease in the jurisdictional amount requisite to invoke the jurisdiction of the 
United States district courts under diversity of citizenship or a Federal question 
from $3,000 to $10,000 would have reduced the 1956 load of work in the 86 
districts which have only Federal jurisdiction by approximately 8 percent. 


ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, 
Washington D. C., March 26, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: I am glad to respond to your request of March 12, 1957, 
for an expression of views with regard to H. R. 4497 entitled “A Bill To amend 
sections 1331 and 1332 of title 28, United States Code, relating to the amount in 
controversy, and for other purposes.” 

This bill would raise the minimum amount in controversy necessary to give 
the United States district courts jurisdiction in cases arising under the Constitu- 
tion, laws, or treaties of the United States, the so-called Federal question cases, 
from the present sum or value of $3,000 to $10,000. It would make a similar 
increases in the jurisdictional amount in cases based on diversity of citizenship. 
It would further provide for the purposes of the diversity of citieznship jurisdic- 
tion a corporation is to be deemed a citizen of any State by which it has been 
incorporated and of the State where it has its principal place of business. 

In 1950 the Judicial Conference authorized the appointment by the Chief 
Justice of a committee “‘to study and consider the overall problem of the ‘venue 
and jurisdiction’ of the district courts of the United States.” A committee ap- 
pointed pursuant to this authorization, of which Circuit Judge John J. Parker, 
chief judge of the fourth circuit, was chairman, after a meeting and consideration 
of the matter, submitted a report to the Conference at a session held in March 
1951 which was circulated among the circuit and district judges. As a result 
of the replies received from the judges, the report of the committee was modified 
in some respects and a final report submitted to the Judicial Conference at the 
September 1951 meeting. The Conference then adopted the following recommen- 
dations of the committee as set out on page 27 of the Judicial Conference report, 
September session, 1951 : 

“(1) That the historic jurisdiction based upon diversity of citizenship he re- 
tained in the Federal courts. 

“() That section 1332 of the Revised Judicial Code be amended to provide 
that in cases based upon diversity of citizenship a corporation shall be deemed 
a citizen both of the States of its creation and the State in which it has its 
principal place of business, and that its recommended draft of a bill to ac- 
complish this purpose be approved. 

“(3) That the jurisdictional amounts prescribed by sections 1331 and 1332 of 
the Revised Judicial Code as requisite for Federal jurisdiction in cases based 
upon diversity of citizenship or a Federal question be raised from $3,000 to 
$7,500.” (At the September 1952 session the jurisdictional amount was recom- 
mended to be increased to $10,000 and the Conference approved H. R. 3098 of 
the 82d Congress to accomplish this result. This bill passed the House of Repre- 
sentatives on May 19, 1952, but later died in the Senate). 

In making its recommendation that a corporation be treated as a citizen 
both of the State of its creation and of the State in which it has its principal 
place of business, the committee stated that the proposal has a precedent in the 
jurisdictional provisions of the Bankruptey Act (U.S. C., title 11, see. 11) and 
would be simple in application while at the same time would prevent frauds and 
abuses of the Federal jurisdiction by corporations primarily local in character. 

At its March session 1955 the Judicial Conference reaffirmed its previous 
recommendation with reference to raising the jurisdictional amount in Federal 
question and diversity of citizenship cases and providing that in cases based 
upon diversity of citizenship a corporation shall be deemed to be a citizen both 
of its State of creation and the State in which it has its principal place of 
business. 
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At the September 1955 session of the Conference the appointment by the Chief 
Justice of a Committee on Court Administration was authorized. Chief Judge 
John Biggs, Jr., of the third circuit is Chairman of this Committee. This Com- 
mittee has given consideration to this matter and at the most recent meeting 
of the Judicial Conference held on March 14 and 15 last, the Committee submitted 
a report in which it unanimously recommended to the Judicial Conference that the 
jurisdictional amount in diversity cases be raised to $10,000, exclusive of interests 
and costs, and that every effort be made to procure the enactment of such legisla- 
tion by the present Congress. It also recommended that the previous recom- 
mendation of the Conference with respect to citizenship of corporations for the 
purpose of diversity jurisdiction be reaffirmed. The report of the Committee was 
adopted by the Conference. 

Cases based on diversity of citizenship jurisdiction have shown an unbroken 
upward trend in filings during the last 12 fiscal years. During the fiscal year 
1941, 7,286 diversity cases were filed. The impact of World War II reduced filings 
of this character to a low of 5,233 cases in 1944. Since that time the increase has 
been constant and substantial as shown by the following table: 


Diversity of citizenship cases commenced in 86 United States district courts, 
fiscal years 1941-56 


el ca te cceeaaert. Oa Ee BD ll pens ts ee cg ee 





eR ag ERAS 18, 124 | 1956____.__.__-___ 20, 524 
Sena a se Rie 38 Be ES 13, 474 
Pa ese G; ZED F 2002.2) 2 Se it 15, 125 


The 20,524 diversity cases filed during 1956 represent an increase of 180 per- 
eent over the number filed in 1941 and 290 percent increase over the number 
filed in 1944. Since 1941 all civil cases commenced in all districts have shown 
an increase of slightly over 60 percent. 

I hope that your committee will give consideration to this proposed legislation 
at an early date. In this connection the Administrative Office will be happy to 
undertake to furnish any additional information which the committee may desire. 

Sincerely yours, 
ELMORE WHITEHURST, Acting Director. 


ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, 
Washington, D. C., March 26, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


DeaR Mr. CHAIRMAN: This is in response to your request of March 12, 1957, 
for an expression of views with regard to H. R. 2516 entitled “A bill to amend 
title 28, United States Code, to provide that the district courts shall have juris- 
diction of certain civil actions only if the amount in controversy exceeds $10,000 
and to provide that their jurisdiction based on diversity of citizenship shall not 
extend to actions in which corporations are parties.” 

I have today replied to your request for an expression of views with regard to 
H. R. 4497 which follows the recommendation of the Judicial Conference with 
regard to raising the jurisdictional amount in Federal question and diversity 
of citizenship cases and defining the citizenship of a corporation for the purpose 
of the diversity of citizenship jurisdiction. H. R. 2516 would raise the jurisdic- 
tional amount both in Federal question and diversity of citizenship cases to 
$10,000, exclusive of interests and costs, which is the amount recommended by 
the Judicial Conference. 

However, H. R. 2516 would entirely exclude corporations from access to the 
Federal courts in cases based on diversity of citizenship and in this respect 
differs from the recommendation of the Judicial Conference. The recommenda- 
tion of the Judicial Conference is that a corporation be treated as a citizen both 
of the State of its creation and the State in which it has its principal place of 
business. This proposal has a precedent in the jurisdictional provisions of the 
Bankruptcy Act (U. S. C., title 11, see. 11) and would be simple in application 
while at the same time would prevent frauds and abuses of the Federal juris- 
diction by corporations primarily local in character. 
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I hope that your committee will give careful consideration to the recommenda- 
itions of the Judicial Conference in this connection. 
Sincerely yours, 
ELMORE WHITEHURST, Acting Director. 





JuLY 16, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DEAR Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bills (H. R. 2516 and H. R. 4497) to amend 
sections 1331 and 1332 of title 28, United States Code, relating to the amount in 
controversy, and for other purposes. 

Both bills would increase from $3,000 to $10,000 the amount necessary to give 
the district courts of the United States jurisdiction of civil cases, including cases 

-arising under the Constitution, laws, and treaties of the United States (28 U. 8. C. 
1331), and in cases involving diversity of citizenship (28 U. S. C. 13832). 

The Judicial Conference of the United States at its meeting in March this year 
recommended the enactment of legislation to increase the jurisdiction amount 
in diversity cases to $10,000. The Department of Justice concurs in this recom- 
mendation which it is believed would materially reduce the number of suits filed 
in the Federal courts, and tend to relieve congestion. 

H. R. 4497 would also amend the law so as to provide that a corporation shall 
be deemed a citizen of the State in which it has its principal place of business, 
as well as of the State of its incorporation. The Judicial Conference also recom- 
mended the enactment of the amendment, and this Department concurs in that 
recommendation. 

H. R. 2516 would amend section 1332 of title 28, United States Code, so as 
completely to eliminate corporations as parties under that section. It is noted 
that the language of section 1332 (a) (1) is taken directly from the language of 
article III, section 2, of the Constitution, which provides that the judicial power 
is extended to controversies between “citizens” of different States. Since 1809 
corporations have been held by the Supreme Court to come within the term “citi- 
zens” for this purpose. An attempt to distinguish between individuals and cor- 

rporations would no doubt result in the charge of unreasonable discrimination 
under the due-process clause. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report. 

Sincerely, 
WILLIAM P. ROGERS, 
Deputy Attorney General. 





Feperat Courts AND Four-LAngr HigHways 


Address of Elmore Whitehurst, Assistant Director, Administrative 
Office of the United States Courts, before the Judicial Conference of 
the Tenth Circuit, Estes Park, Colo., July 7-9, 1955 


During the first half of the present century automobiles and paved 
highways brought a revolution in the manner of living in America, 
nonetheless complete because it was peaceful. Between 1913 and 1953, 
while the population of the country was increasing 63 percent, the 
number of motor vehicles in use multiplied nearly 4,300 percent.’ The 
movement of population is from the cities to the suburbs ; cross-country 
motor travel on the highways has become universal ; and going into the 
second half of the 20th century, we find that in many areas a ‘state has 
been reached approaching complete dependence on automotive trans- 
portation for the daily activities of living. 

With a present population estimated by the Census Bureau to be 165 
million, motor vehicle registrations are more than 5814 million.? This 
is more than 1 vehicle to every 3 people. In other words, not only 
could everybody ride at one time but by sitting three abreast everybody 
in the entire United States could be accommodated on the front seats 
alone of their cars at one time. Whether they could go anywhere with 
that many cars on the road at the same time is another question. 

There is every evidence that traffic is going to continue to become 
heavier and heavier. 

First, contrary to predictions heard some years ago that we were 
approaching a static population in this country, we are in the midst of 
a tremendous growth which during the 5 years of 1950 through 1954 
amounted to a net increase of almost 14 million people.’ This aston- 
ishing figure is double the 1950 population of all 6 States composing 
the 10th circuit combined, and is almost equal to the entire population 
of Canada as presently estimated. Now predictions are heard that we 
will reach a population of 200 million within a comparatively few 
years. 

“The net population gain of 2,823,000 during the calendar year of 
1954 was the largest annual increase in the country’ s history,” the 
Census Bureau reports. This is the equivalent of adding to the Union 
in 1 year a population greater than the 1950 population of any 1 of 
29 of the 48 States. It came about because a new birth record was set 
with more than 4 million babies born; the death toll of less than 114 
million was the lowest in 4 years; and there was a net civilian immi- 
gration of almost a quarter of a million. 

Next, the increase in the use of automobiles is more than keeping 
pace with the rise in population. The registration of motor vehicles 
increased from 34.4 million to 58 million between 1946 and 1954. 
Automobiles are being manufactured at the rate of more than 6 mil- 


1 Accident Facts, 1954 edition, National Safety Council, p. 2. 

? Bureau of Public Roads Survey, quoted in Washington Star of May 15, 1955. 

‘Bureau of the Census, Current Population Reports, Population Estimates, February 
23, 1955. : 
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lion per year. Governor Kohler, of Wisconsin, as chairman of the 
Governor’s Conference special committee on highways, in March of 
this year informed the Senate committee studying a national highway 
program that— 
projections, using rates of increase slightly below postwar averages, suggest that 
80 million vehicles will travel a total of more than 800 billion miles in 1965.° 

New 4-lane and 6-lane highways are under construction or on the 
planning boards in all parts of the country. The President last Feb- 
ruary submitted to Congress a report recommending additional] high- 
way construction over the next 10 years at a cost of $101 billion. The 
Senate, while not accepting the recommendations of this report, has 
passed a bill® providing for a multi-billion-dollar expansion of the 
Federal-aid highway program over the next 5 years, and there is every 
prospect that at its present session Congress will enact legislation in 
some form for a greatly enlarged roadbuilding program. 

With the increase in the use of automobiles and trucks has come 
a staggering rise in the accident toll. The latest year for which com- 
plete statistics have been published by the National Safety Council 
is 1953. Between 1913, when the council commenced compiling these 
figures, and 1953, while deaths from other kinds of accidents have 
shown a decrease, the number of motor vehicle accidental deaths per 
year increased 810 percent.‘ The number of such deaths per 100,000 
population increased 500 percent. The one millionth death from an 
auto accident occurred in December 1951.° 

There were approximately 36,300 deaths from motor vehicle acci- 
dents in 1954, according to the estimates of the Safety Council. It 


is perhaps a little encouraging to note that this was a 5 percent re- 
duction in the death tool as compared with the previous year, but 
it is still a tragic figure and one which authorities seem to think is 
not likely to be substantially reduced, much less eliminated, notwith- 
standing improved highways and safety campaigns. Mr. Sidney J. 


Williams, representing the council, told the Senate committee that— 


If, as has been estimated, traffic volume increases by 50 percent in the next 
10 years, accidents at the present rate will take 55,000 lives a year.” 


In addition to the 36,300 killed, 1,250,000 people were injured in 
highway accidents last year, of whom 100,000 suffered permanent 
injuries such as the loss of an arm, leg, or eye. Property damage 
amounted to more than $114 billion. Total economic loss, including 
wage loss, medical expenses, overhead costs of insurance, and property 
damage was estimated at $4,350 million.” 

This is truly a mountain of raw material for litigation, and the 
avalanche of damage suits which descends from it upon the courts 
leads one to wonder whether motor vehicles are not in a fair way to 


* Joint Economic Report, S. Rept. No. 60, 84th Cong., 1st sess., p. 27. 

5 National Highway Program, hearings before a subcommittee of the Senate Committee 
on Public Works, February, March, April. 1955, p. 264. 

®S, 1048, 84th Cong., 1st sess., passed Senate May 25, 1955. 

7 Accident Facts, p. 2. 

§ Accident Facts, p. 2. 

® Compensation for Auto Accident Victims: A Story of Too Little and Too Late, James 
and Law, 26 Conn. Bar Journal, 70. 71. 

10 Hearings, supra, note 5 at p. 806. 

1 Accident Facts, 1955 preliminary condensed edition, National Safety Council, p. 2. 
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have as profound an effect upon the courts of the country, State and 
Federal, as the changes they have brought about in other facets of 
American life. 

The widespread and growing adoption by the States of financial 
responsibility laws of various kinds brings more cases to the courts 
after failure of settlement because they increase the percentage of 
drivers covered by insurance and when insurance is present there is 
generally an eventual recovery if a judgment can be obtained, whereas 
studies have shown there is usually little point in bringing an action 
against an uninsured driver.’* The great bulk of the cases go to the 
State courts, of course, rather than to the Federal courts, because 
the element of diversity of citizenship is not involved to give the 
Federal courts jurisdiction. In fatal accidents occurring in 1953, 
81 percent of i drivers involved were residents of the State in 
which the accident occurred.** However, enough cases are being 
channeled into the Federal courts to have a significant effect upon 
the character and volume of their work. These cases share a large 
degree of responsibility for the rapid growth of the workload in the 
United States district courts, and the consequent recurring increases 
in the number of judges authorized and recommendations for the 
addition of still more judges. 

Furthermore, if other States should see fit to follow the lead of 
Louisiana by enacting so-called “direct action statutes,” which have 
been held constitutional by the United States Supreme Court in the 
case of Lwmbermen’s Mutual Casualty Co. v. Elbert, decided De- 
cember 6, 1954, then almost every automobile accident case in which 
a foreign corporation is the insurer could be brought in the Federal 
court. Under this statute an insurer incorporated in another State 
may be sued directly without joining the other motorist as a party and 
the requisite diversity of citizenship will be present. The jurisdic- 
tional amount of $3,000 is no deterrent. In 668 cases terminated dur- 
ing 1954 in the F ederal courts an aver age of over $61,000 per case was 
alleged as the amount of damages suffered. In 387 cases plaintiffs 
recovered judgments ranging from less than $1,000 to more than 
$140,000 for an average recovery of more than $11, 000. That such a 
“direct action” statute is effective in bri inging these cases to the Federal 
courts is evident from the fact that in the fiscal year 1954 more than 
500 automobile accident cases were commenced in the United States 
district courts in Louisiana as compared with 157 in Mississippi with 
a population almost as great as that of Louisiana and 245 in Texas, 
with more than 3 times the population of Louisiana, both States ad- 
jacent to Louisiana. 

A few figures developed by the Division of Procedural Studies and 
Statistics of the Administrative Office will demonstrate the increasing 
volume and changing character of the cases brought in the United 
States district courts. During the last 50 years civil actions com- 
menced have increased to about fourfold what they were in 1904. But 
for an examination of current trends a good place to start is 1941, the 


“2 The Problem of the Financially Irresponsible Motorist, by Joseph P. Crough, executive 
vice president of the Utica Mutual Insurance Co., the Insurance Law Journal, May 1955: 
“In 1953 legislation providing for some system of compulsory automobile insurance was 
introduced in 29 States. So far this year similar legislation has been introduced in more 
than 20 States.”’ 

18 James and Law, op cit., supra, note 9 at p. 75. 

™ Accident Facts, 1954, p. 57. 

45 348 U. S. 48. 





DIVERSITY OF CITIZENSHIP 51 


last year before World War II. During that year just under 29,000 
civil cases were commenced, of which ine toatl were based on diver- 
sity of citizenship jurisdiction. The motor vehicle accident cases 
numbered 1,829 which was in turn one-fourth of the diversity cases 
and only 6.3 percent of the total civil cases commenced. During the 
war years the number of cases to which the Government was a party 
increased, but the number of private cases decreased. As was to be 
expected in view of gasoline rationing, motor vehicle cases dropped 
even more than other types of diversity cases, and they reached a low 
figure of 1,034 in 1944, which was less than one-fifth of the diversity 
total and only 3.5 percent of all civil cases filed. By 1947 diversity 
and motor vehicle cases had climbed back to a point where they were 
slightly above their 1941 levels. 

Lately the number of all civil cases filed annually, including Gov- 
ernment and Federal question cases, has shown a pattern of increases 
and decreases, but diversity cases, to the contrary, have demonstrated 
no breaks in their trend. They have continued every year the unin- 
terrupted upward movement which commenced in 1945 after the lows 
of 1944. This unbroken 10-year surge reached a total of 18,598 diver- 
sity cases filed in 1954, an increase of 255 percent over 1944. For 
motor vehicle cases alone the increase from the 1944 low of 1,034 cases 
to 6,914 in 1954 was a rise of 569 percent. Parenthetically, it might 
be appropriate at this point to mention that there has likewise been 
a substantial increase in other types of negligence cases based on diver- 
sity of citizenship such as falls in grocery stores or department stores 
which have many characteristics in common with automobile accident 
cases. 

Going back to the 1941 filings and comparing them with 1954, we 
find that the total of all civil cases filed increased 67 percent, while 
the total cases between private parties as distinguished from suits to 
which the Government was a party rose 102 percent, the increase in 
cases based on diversity of citizenship jurisdiction was 155 percent, 
and motor vehicle accident cases soared 278 percent. 

These figures take added significance when it is recalled that a study 
made by the Administrative Office a few years ago showed that, on 
the average, private civil cases require 3 times as much time of the 
judge on the bench and in chambers as an equal number of cases to 
which the Government is a party. Furthermore, a larger proportion 
of motor vehicle cases than other kinds of civil cases go to trial, and 
of those which go to trial a majority involve jury trials in which a 
judgment is rendered on the verdict. In 1954 almost 37 percent of all 
Jury verdict judgments rendered in the Federal courts were in motor 
vehicle cases. 

District judgeships have increased only 27 percent since 1941. It 
is not surprising therefore, that as of March 31, 1955, there were ap- 
proximately 60,000 cases pending on the dockets of the district courts 
having Federal jurisdiction exclusively, of which about two-thirds 
were private civil cases. Nor is it surprising that the time required 
to reach trial is stretching out so that 13.5 months is now the median 
from filing to disposition. A litigant in many districts may expect a 
delay of from 1 to 4 years in the disposition of his case after he files 
it. There is something unrealistic about the trial of an automobile 
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accident case 2 to 4 years after the event when witnesses immediately 
afterward can scarcely tell what happened in the few split seconds 
before the crash, much less after their recollections have been dimmed 
by the passage of time, if they are available at all to testify. How- 
ever, there is nothing fanciful about the hardship and suffering caused 
to unfortunate victims by such delays, nor unreal about the inadequate 
settlements which they are frequently forced to accept on that account. 
In an article, entitled “Recent Developments in Automobile Accident 
Compensation,” appearing in the Columbia Law Review of March 
1950, Frank P. Grad says in a note: 


Since the time element is of tremendous importance to the accident victim 
who needs monetary assistance most directly after the accident, the presence of 
court congestion substantially undermines his bargaining position in settlement 
negotiations and thus considerably worsens his situation.” 


I do not mean to imply that the automobile is the exclusive villain 
in the congestion of the Federal courts where congestion exists, but 
the great increase in the number of negligence tort cases, and especially 
automobile accident cases, is certainly one of its important factors. 

The justices of the appellate division of the Supreme Court of New 
York, first department, under the leadership of their distinguished 
presiding justice, David W. Peck, recently issued a most candid and 
illuminating statement to the citizens of New York City with regard to 
their State courts under the title “Perspective on Justice.” 17 They 
reported that there is delay in only one segment of the courts’ work; 
namely, the jury trial of personal injury cases. One paragraph of the 
report succinctly states the crux of their problem, and I think it has 
considerable application to the Federal courts, also. In discussing 
delay in the courts, and how it may be eliminated, the justices said 
this: 

Simply stated, apart from hopes, accompanied by doubts, that some of us may 
have as to the benefits which might accrue from further procedural and admin- 
istrative reforms, delay can be overcome only (1) by qualifying the right to a 
jury trial in civil cases; or (2) by multiplying the number of judges, courthouse 
facilities, and calls upon the citizenry for jury duty, so that enough courtrooms, 
with full complements of judges and jurors, will be constantly in session to keep 
pace with the intake of cases; or (3) by taking the automobile accident cases out 
of the court and placing them in a compensation board like workmen’s com- 
pensation. 

Proposals that automobile accident cases be taken out of the courts: 
in favor of a system of compensation payments to be made without 
regard to fault, along the lines of workmen’s compensation statutes 
through administrative agencies, have been given consideration 
by a number of different bodies. A distinguished committee made 
such a recommendation in a comprehensive report to the Columbia 
_University Council for Research in the Social Sciences in 1932."* 
Chief Judge Charles E. Clark of the second circuit, then dean of the 
Law School of Yale University, was an active member of the com- 
mittee and supported its recommendations. In a recent dissenting 


1650 Columbia Law Review 300, note 57 at 314. 

1 Perspective on Justice, A Statement to the Citizens of New York City by the Justices 
of the Appellate Division of the Supreme Court, First Department, March 3, 1955. 

148 Report by the Committee To Study Compensation for Automobile Accidents to the 
Columbia University Council for Research in the Social Sciences, 1932. 
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‘Speen in which he referred to the Columbia report, Judge Clark 
said : 


I have long been one of those who have been convinced that the problem of award 


for automobile accident victims was not met at all adequately by application of 
doctrines of common-law negligence.” 


_ Governor Meyner of New Jersey recently advocated such a plan 
in an address to the Middlesex County Bar Association of that State. 

_ The Province of Saskatchewan, Canada, has such a plan in opera- 
tion. This plan is discussed although not recommended in a 1954 
report of the Legislative Council to the Colorado General Assembly 
entitled “The Problem of the Uninsured Motorist.” ** The arguments 
for and against such an arrangement are summed up in a report of the 
Association of the Bar of the City of New York as follows: 


The committee has considered various proposals to extend to all persons in- 
jured in automobile accidents a specified schedule of benefits under a system of 
compensation without regard to fault. No such system now exists in the United 
States, but many have been advocated for the following reasons: (a) it is 
socially desirable that the cost of all automobile accidents be borne by motor- 
ists: (0) all victims should be treated equally, regardless of fault; and (c) a 
compensation system would be less costly and more expeditious than the judicial 
process. 

The committee finds that there does not exist substantial reason in the field 
of automobile accidents for the abandonment of the basic theory of liability 
based upon fault and the substitution of expanding administrative bodies for 
the courts. 

First, the problems thereby created would far exceed in number, nature, and 
magnitude those which exist in workmen’s compensation, e. g., determination 
of proper compensation for children, adult students, housewives, unemployed 
adults, and the aged. The employer-employee relationship, basic in the scheme 
of workmen’s compensation, would be lacking. Automobile injuries ordinarily 
are more serious than in the average industrial accident; malingering, exag- 
geration, and fraud could be more easily perpetrated; no similar program of 
group accident prevention may be developed. As in the realm of workmen’s 
compensation today, many claimants would normally not be represented by 
counsel, because of the limited available fees, to the public detriment. Con- 
sidering the large bureaus which necessarily would be created for the adminis- 
tration of any compensation scheme, theoretical and prospective claims as to 
lessened costs or delays must be dismissed as speculative. Finally, under such 
circumstances it would appear to be socially undesirable to extend to so broad 
a field the practice of compensating those injured solely because of their own 


misconduct.” 

It would seem that the prospect of widespread adoption by the States 
of compensation plans of this character for automobile accident cases 
and the removal of these cases from the courts is remote. 

So far as the Federal courts are concerned the problem could be 
solved by repeal or modification of the diversity of citizenship juris- 
diction which would relegate these cases to the State courts. Four 
possible ways of approach are: eg xy 

1. To eliminate diversity of citizenship jurisdiction altogether. 

2. To increase the present jurisdictional amount. _ drt 

3. To make a corporation a citizen of the State in which it has its 
principal place of business ordoesbusiness. = 

4. To require the party seeking diversity jurisdiction to allege and 
prove actual prejudice. 


1% Perkins vy. United Transportation Ge., 34 Cir., 1955, 219 F. (2d) 422, 427. 

*® Insurance Law Journal, May 1955, p. 360. 

21 Colorado Research Council, Research Publication No. 10, December 1954. 

Reports on Problems Created by Financially Irresponsible Motorists, Association of 
the Bar of the City of New York, 1952, p. 11. 
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The diversity of citizenship jurisdiction of the Federal courts has 
been both severely criticized and warmly defended. In a concurring 
opinion in the Elbert case, to which I have referred, upholding the 
Louisiana direct action statute, Mr. Justice Frankfurter said: 


Not deeming it appropriate now to question Meredith v. Winter Haven (320 
U. S. 228), I join in the Court’s opinion. But our holding results in such a 
glaring perversion of the purpose to which the original grant of diversity juris- 
diction was directed that it ought not to go without comment, as further proof 
of the mounting mischief inflicted on the federal judicial system by the un- 
justifiable continuance of diversity jurisdiction. 

The stuff of diversity jurisdiction is state litigation. The availability of fed- 
eral tribunals for controversies concerning matters which in themselves are out- 
side federal power and exclusively within state authority, is the essence of a 
jurisdiction solely resting on the fact that a plaintiff and a defendant are citizens 
of different States. 


In his final paragraph, the Justice asks: 


Can it fairly be said that state tribunals are not now established on a suffi- 
ciently “good footing” to adjudicate state litigation that arises between citizens 
of different States, including the artificial corporate citizens, when they are the 
only resort for the much larger volume of the same type of litigation between 
their own citizens? Can the state tribunals not yet be trusted to mete out justice 
to nonresident litigants; should resident litigants not be compelled to trust their 
own state tribunals? In any event, is it sound public policy to withdraw from 
the incentives and energies for reforming state tribunals, where such reform is 
needed, the interests of influential groups who through diversity litigation are 
now enabled to avoid state courts? * 

On the other hand, in 1951 the Judicial Conference of the United 
States adopted a report of a committee appointed to study the venue 
and jurisdiction of the district courts which recommended “That the 
historic jurisdiction based upon diversity of citizenship be retained in 
the Federal courts.” ** A further recommendation was that section 
1332 of title 28, United States Code, “be amended to provide that in 
cases based upon diversity of citizenship a corporation shall be deemed 
a citizen both of the State of its creation and the State in which it has 
its principal place of business.” An increase in the jurisdictional 
amount from $3,000 to $7,500 (later to $10,000) was recommended. 
These recommendations were reaflirmed at the last meeting of the Con- 
ference held in March of this year. Although bills on the subject have 
been introduced in recent Congresses no final action has been taken 
with respect to any of them. A bill to increase the jurisdictional 
amount to $10,000 passed the House of Representatives in 1952 but 
died in the Senate. 

Aside from the question of whether a plaintiff with a $3,000 case 
ought not to have as much right to have his case heard in the Federal 
court as a plaintiff with a $10,000 case, increasing the jurisdictional 
amount alone would not be likely to be very effective in reducing the 
nuinber of diversity cases. A few years ago a study made in the Ad- 
ministrative Office tended to indicate that raising the jurisdictional 
amount to $10,000 would reduce the number of contract cases by 52 
percent but tort cases by only 15 percent. A $15,000 jurisdictional 
amount would reduce contract cases by 75 percent but tort cases by 
only 27 percent. I have already alluded to the fact that the average: 
amount of damages alleged in automobile accident cases now runs far: 


23348 U.S. 48, 538, 59. 
% Judicial Conference of the United States, September session, 1951, report, p. 27. 
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above any amount to which the jurisdictional amount might reason- 
ably be increased. 

Other possible approaches which have been mentioned, namely, to 
make a corporation a citizen of the State in which it has its principal 
place of business as well as the State of its creation (particularly if 
this were extended to include all States in which it does business) or 
to require the plaintiff or removing defendant to allege and prove ac- 
tual prejudice as distinguished from constructive prejudice as a pre- 
requisite to diversity jurisdiction would probably be more effective 
than merely raising the jurisdictional amount. The first proposal is 
designed to require a corporation to be amenable to the courts of the 
State in which its major business activities are carried on regardless 
of which State issued its charter. The argument advanced for the 
second is that diversity jurisdiction is based on prejudice against a 
nonresident which is presumed always to exist in State courts but in 
fact exists only infrequently, consequently a nonresident who claims 
prejudice should be required to allege and prove it, but if he can do so 
then he should be permitted to have his case heard by the Federal court 
unhampered by jurisdictional amount restrictions. 

If the present jurisdiction of the Federal courts is retained, how- 
ever, then inevitably we are faced with the other alternatives named 
by the justices in New York, either to qualify the right to a jury trial 
in civil cases or to multiply the number of judges and courts. 

Notwithstanding the doubts which they expressed I think more 
than has yet been accomplished can be attained by improved admin- 
istration, better calendar control, wider use of pretrial procedure, and 
more court sessions in the summer. But these have their limitations. 
Trial by jury is basically a slow process. The New York justices, who 
surely are qualified by experience to know, say: 


It takes approximately three times as long to try a case before a jury as it 
takes to try the same case before a judge without jury”— 


and further that— 
the length of a jury trial is the exact measure of delay in the courts. 


They have found on the basis of their statistics and experience that 
it takes 108 jurors to do the work that a single judge could do if left 
alone to try cases. They add: 

The preservation of the right to a jury trial in every kind of a civil action, no 
matter how trivial, may be regarded as worth it—but that should be a conscious 
decision made by the public upon the basis of full information. 

I do not discuss any constitutional questions, because if the people 
decide that they wish to modify existing procedures relating to jury 
trials or even abandon the use of jury trials in civil cases, they can 
certainly do it even if amendment of the Constitution be required. 

It has been suggested that one reason why lawyers insist upon jury 
trials in negligence cases is the “contributory negligence rule” under 
which an injured party cannot recover if negligence on his part has 
contributed in any degree to causing the accident. It is said that 
‘“Suries naturally take certain liberties with this rule and temper it 
with their own innate sense of justice.” Lawyers are said to be appre- 
hensive that judges sitting without a jury would feel themselves com- 
pelled to be more strict in the application of the rule. Consequently 
the New York justices have recommended as a “pilot project and ex- 
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periment” a bill which would permit the parties to stipulate to a trial 
before a judge without a jury under a rule of comparative negligence. 
Thus the judge would be able to weigh the comparative negligence of 
the parties and the degree to which the negligence of each contributed 
to the accident and award damages accordingly. If this bill is en- 
acted by the New York Legislature it will be interesting and worth 
while to observe the results. 

Among other suggestions which have been made is one that the 
number of jurors constituting a jury be reduced. A distinguished 
United States district judge of long service in the fourth circuit made 
this suggestion at the Judicial Conference of the Fourth Circuit last 
year. He said that juries of 5 or 7 members in the Virginia State courts 
decide cases involving hundreds of thousands of dollars. A reduction 
in the number of jurors constituting a jury would naturally reduce 
the cost of trials. How much it would shorten the length of trials I 
do not know. 

Another suggestion which has been made is that juries be permitted 
to decide cases by a three-fourths vote or some other majority vote 
when they are not unanimous. I presume that this would expedite 
the reaching verdicts and avoid “hung” juries, but again it would seem 
problematical whether it would shorten the length of trials. 

Still another suggestion is that the parties be required to pay the 
costs of juries, with the thought that this would result in fewer de- 
mands being made for juries. However, this would seem to run 
counter to the idea that justice should be free and as inexpensve as 
possible. Furthermore, if the fees of the jury should be made part 
of the costs of the suit it is not likely that a demand for a jury by a 
plaintiff would be discouraged if he thought he could win his suit and 
cast the costs upon the defendant. It might make a defendant more 
willing to settle if he saw the possibility of being required to pay 
high jury fees in addition to a judgment and other costs. 

At its meeting held last March, the Judicial Conference authorized 
the Chief Justice to appoint a committee with broad authority to study 
the operation of the courts. The appoinment of a commitee of judges 
to make a study and submit recommendations is a promising method 
of approach which has proved its usefulness in the solution of other 
problems confronting the courts. 

This committee should be able to make recommendations which 
will command support. It is to be hoped so, because if no way can 
be agreed upon either to restrict the jurisdiction of the Federal courts, 
or to reduce the number of jury trials, or at least greatly expedite 
them, then there seems to be nothing left to do if the courts are to 
meet the demands of the times but substantially to increase and keep 
increasing the number of judges with their supporting personnel and 
calls on citizens for jury service. Aside from other and undoubtedly 
more important disadvantages resulting from increasing the size and 
complexity of the judicial machinery, that course will be expensive. 
Make no mistake about that. The first year’s cost of setting up a 
United States district judge in business is approximately $60,000 in- 
cluding his salary, library, equipment, and the salaries of supporting 
personnel such as court reporter, secretary, law clerk, crier, and 
deputy clerk. Most of this is a recurring annual cost which makes no 
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allowance for the cost of quarters, remodeling of old courthouses, 
installation of air conditioning equipment, or rental for displaced 
agencies of the Government forced to move from their quarters in 
public buildings to make room for the courts. These items amounted 
to approximately $3 million for the 30 additional judges authorized 
to be appointed last year. Neither does it include fees paid to jurors 
or economic losses incurred by persons summoned for jury service. 

The New York justices say that it costs $750 a day to conduct a 
jury trial in the Supreme Court of New York County, and as their 
cases average 4 days of trial, it means that the public cost is $3,000 per 
case. I hardly think it can be much less for the Federal courts. In 
addition, as they point out, lawyers must be paid for their time and it 
has become the practice for legal fees in personal injury cases to 
amount to as much as 50 percent of the amount recovered; likewise 
the defense of these cases is costly, and it all is reflected in higher 
costs to the public for insurance premiums. 

It may be considered sufficiently important to continue to maintain 

the right of jury trial in this type of case just as it is amply to justify 
the added burdens which it imposes, but once again to quote the New 
York justices: 
Finally, you should know that a citizen’s most vital and sacred rights and 
interest, those relating to marriage and the custody of children, as well as most 
important business matters, are by requirement of law adjudicated by judges 
without juries. One might fairly ask, therefore, why should a jury be called 
in to take so much more time to decide whether a light was red or green in a 
traffic accident. 

This is not a question for the Administrative Office of the Courts, 
or even for the courts themselves to decide, although I think it is ap- 
propriate for the judges to address themselves to it and give the 
country their judgment based on their knowledge and experience. It 
is a question of policy for the people through the Congress to de- 
termine. 

In the meantime, the Judicial Conference of the United States has 
recommended the appointment of 1 additional circuit judge and 19 
additional district judges. Two are for districts in the 10th circuit, 
1 for Colorado and 1 for Kansas. They are needed under present con- 
ditions, and I hope the Congress will authorize them. Also, I expect 
that one of the first orders of business of the Conference when it meets 
in regular session this fall will be recommendations for the appoint- 
ment of more judges. The Conference has found it necessary to make 
such recommendations at every annual session without exception for 
the past 32 years. 
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